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BILL LOCKYER, Attorney General
of the State of California
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Supervising Deputy Attorney General
WILLIAM D. CUNNINGHAM (SBN 90932)
Deputy Attorney General
P.O. Box 944255
Sacramento, California 94244-2550
Telephone: (916) 324-4913
FAX: (916) 327-2319

Attorneys for the State of California
Department of Fish and Game
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DIV. OF WATER RIGHTS
SACRAMERTO

STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of ;

FISHERY RESOURCES AND
WATER RIGHT ISSUES OF THE
LOWER YUBA RIVER

Water Right Decision 1644

PETITION FOR RECONSIDERATION
(Title 23 California Code of Regulations sections 768 et seq.)

PLEASE TAKE NOTICE that the STATE OF CALIFORNIA DEPARTMENT

OF FISH AND GAME, a party in the underlying administrative proceeding as provided in Title

23 California Code of Regulations section 648.1, does hereby petition the State Water Resources

Control Board (hereinafter “the Board”) to reconsider its Water Rights Decision 1644 adopted on

March 1, 2001. The Board should reconsider this Decision upon the following grounds:

(1) one or more irregularities has occurred in the proceedings which has prevented

the Department of Fish and Game and other parties from having a fair hearing (23 C.C.R. 768(a))

in that the Board has received, considered, and accepted as evidentiary testimony policy

comments made after the close of the evidentiary hearing from both identified parties, and others,

without providing an opportunity for cross-examination or rebuttal, without requiring such
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comments be provided in writing prior to the start of the evidentiary hearing, and without
requiring such testimony be provided under oath;

(2) one or more elements of the Decision are not supported by substantial
evidence (23 C.C.R. 768(b)); and

(3) in adopting the Decision the Board has committed several clear errors in law.
(23 C.C.R. 768(d).) |

Based upon these grounds the Department of Fish and Game requests the Board
strike from its Decision the following:

(1) the provisions of the Decision and Order allowing the Yuba County Water
Agency to measure its minimum instream flow releases on “5-day running averages, with the
insténtaneous flow never to be less than 90 percent of the applicable requirement.” (Water Right
Decision 1644, pp. 76, 77, and 78);

(2) the provisions of the Decision and Order allowing the Yuba County Water -
Agency to reduce instream flow requirements if the Yuba County Water Agency estimates for
any one calendar year that it will have a delivery deficiency “of more than 20 percent of proj ected
demand” (Water Right Decision 1644, pp. 128, 133-136, and 185-187); and

(3) the provisions of the Decision and Order allowing the Yuba County Water
Agency to operate with reduced instream flow releases until April 21, 2006 because of a “critical
electrical power situation” (Water Right Decision 1644, pp. 34, 13 1,and 179.)

Copies of this Petition and the attached Memorandum of Points and Authorities
will be sent to all interested parties. (See Declaration of Service attached herewith.) |
Dated: April 2, 2001 Respéctfully submitted,

BILL LOCKYER
Attorney General

WILLIA .
Deputy Attorne
Attorneys for the State of California

Department of Fish and Game
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MEMORANDUM OF POINTS AND AUTHORITIESIN
SUPPORT OF PETITION FOR RECONSIDERATION o

BACKGROUND

In February of 1988 the Board received a complaint regarding fishery protection
and water rights on the lower Yuba River. The complaint was filed by a coalition of fishery
groups and alleged that the instream flow requirements in the Yuba County Water Agency’s
(hereinafter “YCWA”) water right permits and the existing fish screening facilities did not
provide an adequate level of protection of fishery resources in the lower Yuba River. In May of
1988 the Department of Fish and Game (hereinafter “the Department”) formally requested that
the Board revise existing streamflow and temperature requirements on the lower Yuba River in

accordance with the recommendations set forth in the “Lower Yuba River Fisheries Management

‘Plan” prepared pursuant to Public Resources Code 10000 et seq. Before the Board could

convene a hearing to resolve these two related issues the YCWA filed a suit in federal court to
enjoin the Board from even considering revisions to the water temperature and instream flow
requirements specified in its water rights permits. After considerable delay YCWA’s request for
an injunction was denied and the first round of Board hearings began on February 10, 1992.

At the 1992 hearings the adequacy of the then existing streamflow and
temperature requirements associated with YCWA’s Yuba River Project were examined. The
minimum flows presently specified in YCWA’s Water Rights Permits 15026, 15027 and 15030
are based on a 1962 agreement between YCWA and the Department. Although this agreement
was superseded by a 1965 agreement between the two agencies, YCWA’s water rights permits
for consumptive use were never amended to reflect this 1965 agreeinent. At the 1992 hearing the
Department presented evidence that the production of anadromous fish in the lower Yuba River
has been severely limited by the terms of the 1965 agreement (DFG Exhibit 26 (1992);
Reporter’s Transcript (“RT”) Volume I, pp. 40 and 60), other parties presented similar testimony,
and no expert testimony from any party was presented that the 1965 agreement would provide
suitable protection for lower Yuba River fisheries. (Draft Decision, April 28, 1996; page 39.)
/117
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Following the 1992 hearings a Draft Decision was not generated until April of
1996. No action was taken on that Draft Decision by the Board until 1999 when a copy of the
Draft Decision was released to the parties. '

Since 1992 the YCWA continues to operate under instream fishery and resource
protection constraints put in place over 35 years ago. Since 1992 the YCWA has continued to
divert ever increasing amounts of water from the lower Yuba River for delivery to its customer
districts, continued its efforts to develop new customers and expand its scope of operations, and
done little or nothing to explore water conservation and re-use programs. Since 1992 the
California Fish and Game Commission has been forced to list the Spring-Run Chinook Salmon
as a threatened species in 1999 und_er the California Endangered Species Act and the federal
government has listed the “Central Valley” Spring-Run Chinook as a threatened species and the
“Central Valley” Steelhead Trout as threatened under the federal Endangered Species Act.

On December 21, 1999, the Board noticed a new round of evidentiary hearings in
this matter. Concluding that the Board’s delay in taking any action in the matter now required a
“supplemental” hearing to receive and examine “relevant new information”, the Board hearing
notice identified nine “key issues” for additional testimony. The hearing notice also clearly
spelled out that the supplemental hearing would be conducted pursuant to Article 2 of the
Board’s rules (beginning with section 648). Each party intending to participate was required to
submit a Notice of Intent to Appear, submit written testimony, exhibits, and statements ’of
qualification and subsequently appear and present their witnesses for oral testimony and cross-
examination under oath. Policy statements could be submitted pursuant to 23 C.C.R. 648.1(d) by

interested persons or parties but were clearly delimited as nonevidentiary statements — “[p]ersons

making policy statements must not attempt to use their s_tateménts to present evidence of fact
either orally or through introduction of written exhibits.”

Thirteen additional days of hearings were conducted with the hearing evidentiary
record again closed on May 17, 2000 and closing arguments were filed by all parties no later than
July 10, 2000.

/17
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On or about, November 7, 2000 a revised draft decision was released by the
Board. The Board heard comments on the revised draft in public meetings on December 4, 2000
and January 11, 2001.

Now, “based on the SWRCB’s consideration of issues raised in oral and written
comments on the draft decision dated November 7, 2000" (Water Right Decision 1644, p. 3), the
Board has substantially revised its draft decision and adopted the revised decision on
March 1, 2001.

ARGUMENT
I
THE BOARD HAS COMMITTED AT LEAST TWO CLEAR

ERRORS IN LAW THAT REQUIRE RECONSIDE
OF WATER RIGHT DECISION 1644

Pursuant to the Board’s own rules the Board may recon31der a decision or order 1f
there has been an “error in law.” (23 C.C.R. 768(d).)

A. The Board’s Revision of Its November 7, 2000
Draft Decision Based on the Oral and ertten 4
Comments Received At Its December 4,2000 and
January 11, 2001Public Meetings Is A Clear ‘
Error In Law

The Board has adopted a specific set of procedural rules for the conduct of
adjudicatory hearings including the kind of adjudicatofy hearing conducted to receive and
consider evidence on the matter herein. Section 648 of those rules specifically states that the
Board’s rules apply to “adjudicative proceedings.” (23 C.C.R. 648.) The December 21, 1999
Notice of Public Hearing provided by the Board in this matter also clearly identified the Board’s
rules as the sole rules of conduct for the evidentiary hearing herein. Only chapter 4.5 of the
Administrative Procedure Act (commencing with section 11400 of the Government Code),
section 801-805 of the Evidence Code, and section 11517 of the Government Code, are

incorporated into the hearing process and, even then, Articles 8, 13, and 14 of Chapter 4.5 of the

|| Administrative Procedure Act are excluded. (23 C.C.R. 648.)

The Board’s rules set mandatory requirements for identification of parties (section

648.1), identification of witnesses and presubmission of testimony (section 648.4), and the

5
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presentation of nonevidentiary comments or policy statements by non-party interested persons

(section 648.1(d).) All testimony and evidentiary presentations must be under oath and subject to
cross-examination. (sections 648.4(d), 648.5(a)(b), see also Government Code section 11 5_13(5)
and (b).) Now, after the hearing record has been closed for more than six months the Board’s
Decision acknowledges that it has incorporated materials, both oral and written, received at the
December 4th and January 11th public meetings — materials never verified under oath, materials
and witnesses never available for cross examinations, and materials and testimony never
permitted rebuttal. (State Water Decision 1644, p.3.)

The Department believes that portions of these materials received at the recent
public meetings were clearly evidentiary in nature and asserts herein that such have been
incorporated into Water Right Decision 1644. Specifically such materials appear to have been
incorporated into the Board’s substantial revisions of the November 7th draft decision which
appear in Section 8.4 of the Decision allowing for temporary modification of instream flows to
prevent any YCWA delivery deficiency in excess of 20%.

At no time during any of the evidentiary presentations in 1992 or the supplemental
evidentiary presentations in 2000 was the subject of' a 20% deficiency cap raised, presented, cross
examined, or discussed. The record is full of discussions and testimony about water year types
and instream flow reductions in certain types or categories of years. The YCWA, the Department
of Fish and Game, and other parties testified at length about the impacts dry and critically dry
years had on water availability within the Project and instream release flows necessary to keep
the fish and other biological resources of the lower Yuba River in good condition during these
dry years. The November 7, 2000 draft decision and Decision 1644 already disproportionately
reduce instream releases in all below normal water years? While YCWA presented testimony

and argued about delivery deficiencies in some water years no testimony was presented about the
/117
/1

1. Spring and Summer instream release flows in dry and critically dry years are reduced
anywhere from 50% to over 80% in some months from flows available in normal or above normal years.
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need to restrict YCWA’s deficiency to 20% for any year or year type. Nor was the Department
ever allowed to rebut such a proposal — a proposal that requires the instream fishery resources to
absorb all of the impacts of such a deficiency cap.

Incorporation of Section 8.4 into the Decision 1644 clearly violates the Board’s
own rules about evidentiary presentation and is an error in law pursuant to section 768(d) of
Title 23, California Code of Regulations.

B.  The Board’s Use of “Official Notice” of the

Governor’s State of Emergency Proclamation
to Defer Imposition of Instream Flow

Requirements Is Clearly Inappropriate And
In Violation of the Law

In footnote 45 of the Decision the Board purports to take “official notice of the
fact that, on January 17, 2001, Governor Davis proclaimed a State of Emergency to exist due to
the energy shortage in California. The SWRCB also takes official notice that on February 8,
2001, the Governor issued several Executive Orders to expedite application processing and
construction of new powerplants and to increase electrical generating capacity in California.”
(Water Right Decision 1644, p. 127.) Based upon this official notice the Board then boldly
concludes “that it is appropfiate in this instance to defer imposition of the long-term instream
flows requirements established by the decision for a period of approximately five years, until
April 21, 2006.” (Id.) This conclusion is not supported by the documents as identified and
reflects a clear misuse of the concept of “official” or “judicial notice.”

The Department does not contest that the Board can use the concept of “official”
or “judicial notice” to develop or augment an adjudicatory record before the Board. Section
648.2 of the Board’s procedural rules allows the Board to “take official notice of such facts as
may be judicially noticed by the courts of this state.”? Evidence Code section 452 establishes

those matters which may by judicially noticed by the courts of this state.

2. Section 648.2 also allows official notice of generally accepted technical or scientific matter
within the Board’s field of expertise, providing parties appearing at the hearing have been informed of
the matters to be noticed. The Governor’s proclamation and executive orders do not appear to fall within
this second provision as they can hardly be argued to be matters of a generally accepted technical or
scientific nature.
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“Judicial notice may be taken of . . ..

(c) Official acts of the . . . executive . . . departments . . . of

any state . ...

(g) Facts and propositions that are of such common knowledge '

... that they cannot reasonably be the subject of dispute.

(h) Facts that are not reasonably subject to dispute and are capable

of immediate and accurate determination by resort to sources of

reasonably indisputable accuracy.”

(Evidence Code section 452)

The Board apparently misunderstands the application of this concept. In taking
“official” or “judicial notice” of the Governor’s emergency proclamation and executive orders

the Board can only use such notice to establish that the document or documents exist or that the

Governor has acted to adopt such documents. Judicial notice cannot be used to establish the

truthfulness or proper interpretation of the contents of such documents.
(AL Holding Co. v. O’Brien & Hicks Inc., (1999) 75 Cal.App.4th 1310, 1313.)

“When judicial notice is taken of a document, however, the truthfulness and
proper interpretatibn of the document ﬂa‘re idivs‘p.utable.”(StorMedia, Inc. v. Superior Court (1999)
20 Cal.4th 449, Fn. 9.)

The Department does not dispute that the Governor has adopted the emergency
proclamation and executive orders identified. The Department most strongly disputes that these
documents can be interpreted to support the bold conclusion to delay implementation of
necessary instream flow releases for five years without additional evidentiary findings or

opportunity for rebuttal 2

3. Furthermore, the Board’s Decision provides no discussion nor makes any findings
showing a factual or evidentiary nexus between the Governor’s actions and the Board’s conclusion. The
Board’s Decision itself clearly notes that “virtually all of the water released to provide instream flows in
the lower Yuba River passes through the YCWA and PG&E powerplants . . . [all except flood flows
going over the spillways and certain minimum seepage flows.] Therefore, variations in the instream flow
requirements for protection of fish in the lower Yuba River would be expected to have minimal impact
on the net quantity of water produced.” (Water Right Decision 1644, p.126.) While YCWA produced
some facts showing that the power generated for peak-market sale in mid-summer was salable at a higher
price, the recent history of the electrical power market shows that power available in January, February
and March can be sold at prices higher than any on record for summer use.
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No facts exist in the present hearing record to show that release of the necessary
instream fishery flows will have a negative impact on the amount of power available from the
YCWA and PG&E powerplants associated with the Yuba River Project. “Official notice” of the
Governor’s executive actions neither supplies these facts nor allows reasonable inferences to
arrive at the Board’s conclusion.

The Department understands that judicial notice may also be used to recognize
facts of common knowledge, facts not reasonably subject to dispute, facts reasonably capable of
immediate and accurate determination. (See Evidence Code 452 (g) and (h).). The fact that there
is an energy crisis in California is perhaps common knowledge, but the nature of the problem is
clearly the subject of heated public controversy and both the cause or causes and solutions are
anything but undisputed. The California Supreme Court, over fifty years ago, clearly enunciated
the ground rules for judicial notice of “common knowledge” facts. The fact must be a matter of
common and general knowledge, well established and authoritatively settled. (Communist Party
of U.S. of America v. Peek (1942) 20 Ca1;2d 536.) ’;‘if there is any doubt, either as to the fact
itself or as to its being a matter of common knowledge, evidence should be required.” (Id.)

The Board has clearly lost sight of these limitation on judicial notice. Both the
causes of California’s current electrical energy problems and the nature of any solutions are
subjects of honest dispute. As demonstrated in the above-cited case, the existence of this dispute
argues against any “notice” of the kind asserted by the Board. Its use of official notice (judicial
notice) in arriving at a part of its Decision here is clearly erroneous and a violation of law.¥
/17
/17
/17
/17

4. The Board has also completely failed to identify all of the other facts necessarily inherent
somewhere in its deliberative process when it makes the not-so-intuitively-obvious jump from “energy
shortage” to a five year relaxation on instream release flows - flows which the Board specifically
recognizes have no impact on the net electrical power generation of the project. (Water Right Decision
1644, p. 126.)
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III

THE BOARD HAS COMMITTI :
IRREGULARITIES IN THIS PI H
HAVE PREVENTED THE DEPARTMENT OF FISH
AND GAME FROM HAVING A FAIR HEAI _

Pursuant to the Board’s rules the Board ,,:111ay reconsider a decision or order if there
has been an “[iJrregularity in the proceedings . . . by which a person was prevented from having a
fair hearing.” (23 C.C.R. 768(a).) Both subsections a. and b. of the preceding argument identify
acts of the Board which have prevented the Department from having a fair hearing in the matter.
In making the “substantial revisions” to its November 7, 2000 draft decision reflected in Decision
1644, as adopted, the Board has both relied on evidence and inférmation generated after the close
of the evidentiary hearing and incorporated additional disputed facts into the record in a clearly
inappropriate use of “official” or “judicial notice”. As pointéd out in more detail abové, in both
cases the Department has been denied the rights guaranteed by both the Board’s own procedural
rules and the provisions of Government Code section 11513. The Departmeht has never had an
opportunity to examine (cross examine) the testimony or witnesses providing the factual basis for
the Board’s adoption of section 8.4 of the Decision, No opportunity was ever provided to rebut
any factual basis for the 20% maximum deficiency cap now unilaterally granted to the YCWA.
Similarly, no witnesses were ever made available to question, no presubmitted testimony ever
provided to allow the Department an opportunity to explore the basis for the Board’s decision to
postpone necessary instream flow protection for five years?

“While administrative bodies are not expected to observe

meticulously all of rules of evidence applicable to court trial,

common sense and fair play dictate certain basic requirements for

conduct of any hearing at which facts are to be determined. Among

those are the following: the evidence must be produced at the

hearing by witnesses personally present, or by authenticated

documents, maps or photographs; ordinarily, hearsay evidence
standing alone can have no weight (citation omitted) and this

5. Even the “five years” period appears clearly arbitrary and capricious, with no factual basis in
the record or the decision. This term is limited by no subsequent review or determination that the
existing energy problems facing the state may have resolved themselves at any time prior to
April 21, 2006.

10 ‘
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would apply to hearsay evidence concerning someone else’s

opinion; furthermore, cross-examination within reasonable limits

must be allowed. Telephone calls to officials sitting in the case,

statements made in letters and arguments made in petitions should

not be considered as evidence.”

(Desert Turf Club v. Board of Sup 'rs of Riverside County (App. 1956); 141 Cal.App.2d 446, 455;
emphasis added.)

While the conduct of the actual evidentiary hearings in both 1992 and 2000 in this
matter were carefully tailored and most scrupulously managed to guarantee a fair hearing
process, the Board’s subsequent acts have been clearly arbitrary and most certainly have denied
the Department, and others, the objective adjudicative process required by law. In actions taken
since release of the November 7, 2000 draft decision the Department has been denied the
essential elements of a fair hearing, a hearing the Department spent months working on and years
awaiting.

v

THE BOARD’S WATER RIGHT DECISION 1644 HAS

SEVERAL PROVISIONS AND FINDINGS CLEARLY

UNSUPPORTED BY SUBSTANTIAL EVIDENCE.

The Board may reconsider a decision or order if it finds that the “decision or order
is not supported by substantial evidence.” ( 23 C.C.R. 768(b)/)

Both of the issues already discussed in this memorandum - the 20% delivery
deficiency cap and the five year suspension of necessary instream flow provisions - suffer as well
from a lack of supporting substantial evidence in the record.

Whether these two findings or determinations by the Board are suspect because
they are based on evidence received post-hearing or improperly the subject of a failed attempt at
judicial notice is immaterial; both are unsupported by substantial evidence in the record.

Substantial evidence is not synonymous with ‘any’ evidence. Instead, it is

% &

“substantial” “proof of the elements which the law requires.”(Zoyota Motor Sales U.S.A. v.
Superior Court (1990) 220 Cal.App.3d 864,871-872.) “Substantial evidence” is evidence of
ponderable legal significance, evidence that is reasonable, credible and of solid value.”

(Roddenberry v. Roddenberry (1996) 44 Cal.App.4th 634, 651.)
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“Expert opinion testimony constitutes substantial evidence only if

based on conclusions or assumptions supported by evidence in the

record. Opinion testimony which is conjectural or speculative

‘cannot rise to the dignity of substantial evidence.’”

(Pacific Gas & Electric Co. v. Zuckerman (1987) 189 Cal.App.3d 1113, 1135.)

The Board’s decision allowing YCWA to measure its minimum instream flow
releases on “5-day running averages, with the instantaneous flow never to be less than 90 percent
of the applicable requirement” (Water Right Decision 1644. pp. 74, 75 and 173) is another
finding unsupported by substantial evidence in the Board’s record. In an effort to provide some
credibility for adoption of this averaging schema, the Board even cites the ostensible factual
authority for this finding, “S-YCWA 11, p.5.” The Board then goes on to find that “[n]o party
presented any evidence that this proposal would adversely affect fish” and therefore concludes
that this would be a “reasonable method of measuring compliance with the minimum instream
flow requirement.” (/d. at p.74.)

What the Board fails to acknowledge is that the exhibit cited as unrebutted
authority for this conclusion is not the testimony or opinion of an expert fishery biologist. Exhibit
S-YCWA-11 is the written testimony of Donn Wilson, the Engineer-Administrator for the Yuba
County Water Agency. Mr. Wilson claims to specialize in water resources management
(Statement of Qualification attached to YCWA Notice of Intent to Appear) and holds a Bachelor
of Science degree in civil engineering from Fresno State College. (See also exhibit S-YCWA-1;
Qualification of Donn A. Wilson.) Mr. Wilson’s complete testimony on this subject of flow
measurement by 5-day averages is contained in two sentences on page 5 of his written testimony:

“YCWA'’s proposed new instream-flow requirements are

Specified as 5-day running averages, with the instantaneous flow

never to be less than 90% of the applicable requirement. These

specifications will allow YCWA to maintain the proposed

instream flows without having to release substantial amounts of

additional water for a new operational buffer.”

Mr. Wilson provides no additional discussion for this proposition nor any
supporting evidence for his conclusion regarding operational buffers. No testimony was

presented by Mr. Wilson or any other YCWA witness that this running average measurement

protocol would not harm the instream fishery resources. Mr. Wilson’s own testimony is the very
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kind of “expert testimony” the Court in Zuckerman found not to be “substantial evidence” in
support of a conclusion or decision - opinion testimony not based on identified conclusions or
assumptions supported by evidence in the record. As the agency charged with making the
ultimate determination here, including determinations with clear biological impacts, the Board
cannot so easily shirk its adjudicative responsibilities. The fact that any unqualified statement
goes unchallenged does not make it true.

The hearing record does contain the testimony of a fisheries biologist, a qualified
expert, that the uses or means or averages to establish habitat conditions for fish is clearly
detrimental to the fish within such habitat. Dr. Alice Rich, a renowned expert on salmon and
steelhead trout physiology and intimately familiar with the habitat needs of California’s
anadromous salmonids did testify as to the problems in using mean or average temperatures in
managing a fishery habitat. |

“[F]ish don’t respond to mean monthly temperatures any more than

you and I respond to mean monthly temperatures. They respond to what

happens instantaneously, . . .for any animal that’s . . . coldblooded . . .

they are dependent upon what’s happening around them constantly.”

(S-R.T. 2453:6-12.)

The use of a 5-day running average for measurement of instream flow releases is
biologically suspect for the same reasons Dr. Rich identified with respect to temperatures.®
Fishery flows need to be assessed on an inst’antaneous real-time basis because fish and fishery
resources do not live in a five-day average world. When habitat conditions approach the bare
minimums necessary for survival, one good day of flows above those required by any permit
most emphatically does not make up for four days of reduced flows - flows which approach those
/17
/117

/11

6. The hearing record is replete with evidence showing that instream flows and releases affect
instream temperatures, as well as other habitat conditions like area and depth. Use of means or averages
to measure any habitat condition eliminates consideration and avoidance of unacceptable and perhaps
fatal instantaneous extremes.
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recognized as unacceptable for continued survival. Four days when flows can be reduced by up

to 10% may be the four days in a dry or critically dry year when such reductions finally destroy

the lingering remains of the Yuba River’s fishery source.

Mr. Wilson’s unqualified conclusory statement cannot in any reasonable fashion

be considered to support the conclusion that a five-day running average is appropriate for

measuring instream flow releases. Such releases should be measured and monitored on an

instantaneous basis. Reconsideration is appropriate to remedy this error.

CONCLUSION

For all of the reasons provided above, the Board should grant the Department’s

Petition for Reconsideration and correct those errors within its Water Right Decision 1644

inappropriately incorporated without substantial evidentiary support, through irregularities in the

Board’s proceeding preventing a truly fair hearing, and in violation of the law.

Dated: April 2, 2001

Respectfully submitted.

BILL LOCKYER, Attorney General of the
State of California
RICHARD M. THALHAMMER

SupZ}lng Deputy Attorney General
\'@ D GHAM

Deputy Attor: y General
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DECLARATION OF SERVICE

Case Name: Lower Yuba River Water Right Hearing

I declare that T am employed in the County of Sacramento, California. T am over the age of 18
years and not a party to the within entitled cause: my business address is 1300 I Street,
Sacramento, California 95814. T am readily familiar with the business practice, at my place of
business, for the collection and processing of correspondence for mailing with the United States
Postal Service. Correspondence so collected and processed is deposited with the postal service
in the ordinary course of business on the same day on which it is placed for mailing.

On April 2, 2001, I served the following document:

PETITION FOR RECONSIDERATION; MEMORANDUM
OF POINTS AND AUTHORITIES IN SUPPORT OF
PETITION FOR RECONSIDERATION

on the parties in said action as follows:

PERSONAL SERVICE through ATTORNEYS DIVERSIFIED SERV_ICE
by placing a true copy thereof enclosed in a sealed envelope, addressed as shown
below.

(OVERNIGHT MAIL through GOLDEN STATE COURIER) by
placing a true copy thereof enclosed in a sealed envelope, addressed as
shown below:

(FACSIMILE) by facsimile, as shown below:

XX (REGULAR MAIL) by placing a true copy thereof enclosed in a sealed envelope
in the internal mail collection system, addressed as shown below:

SEE ATTACHED LIST

I declare under penalty of perjury the foregoing is true and correct and that this declaration was
executed on April 2, 2001, at Sacramento, California. -

ROCHELLE UDA-QUILLEN VM }&, {W@\ /\AD /{f_/

Typed Name ~ Signature
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LAWRENCE D. SANDERS ; ~ c/o SYRCL
' : o - 216 Main Street

RIVERLAW Nevada City, CA 95959

(530) 265-5961

2 April 2001

Harry M. Schueller

Chief, Division of Water Rights .
‘State Water Résources Con trolBoard (SR
1001 I Street, 14th Floor N

Sacramento, CA 95814

Attn: Ernie Mona '

Re: Decision 1644, Petition for Reconsideration

Dear Mr. Schueller:

cssosen TAX (530) 265-6232°

Hand-delivered herewith on behalf of South Yuba River Citizens League, ot al. are

the original and six copies of the SYRCL's petition for reconsideration of Decision 1644.

On March 12, 2001, I spoke with Mr. Mona via telephone about the deadline for

ﬁling the petition. Mr. Mona confirmed that the deadline was today, April 2, 2001,

because the thirtieth from the date of decision fell on Saturday, March 31, 3001

Very truly yours,

OLNIHYEIYS
SIHOM MI1YM 40 "Al0

I TR 51
gt Y0s 0IN0D
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Lawrence D. Sanders (Calif. Bar No. 173411)
RIVERLAW

¢/o SYRCL | | STATE WATER RESOURCES
Nevada City, CA 95959 CONTROL BOARD
Telephone: (530) 265-5961 Ext. 203 | . /
Telecopier: (530) 263-6232 | 01 APR -2 Py 3 30
Attorney for South Yuba River Citizens League DIV. g i ggi i‘.’gfi %GHTS
1
'% .
STATE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

In the Matter of PETITION FOR RECONSIDERATION OF

WATER RIGHT DECISION 1644, AND
FISHERY RESOURCES AND WATER | DOINTS AND AUTHORITIES IN

RIGHT ISSUES OF THE LOWER YUBA | U P ORT THEREOF
RIVER
Pursuant to 23 Cal. Code of Regulations §§ 768 et seq., The South Yuba River Citizens

Leagu¢ (SYRCL), Friends of the River, California Trout, Trout Unlimited, and the Bay
Institute (hereinafter "Betitioners"), petition the State Water Resources Control Board
(hereinafter "Board") to reconsider its Decision Regarding Protection of Fishery Resources and
Other Issues Relating to Diversion and Use of Water From the Lower Yuba River (Decision
1644), adopted by the Board on March 1, 2001. (Water Code § 1122.) Petitioners' addresses
are attached hereto as Exhibit 1. (23 C.CR. § 769(a)(1).)

I. STATEMENT OF REASONS

Petitioners request reconsideration of Decision 1644 on the following grounds: (1) The
decision is not supported by substantial evidence in the record; (2) Error in law; and (3) There
is relévant evidence which could not have been produced at the hearing. (23 C.C.R. § 768.) As
discussed in detail below, Petitioners allege the following reasons that adoption of Decision
1644 was mappropriate or improper:

A. The decision is not supported by substantial evidence in the record.

The following aspects of Decision 1644 are not supported by substantial evidence in the

record. (23 C.C.R. § 768(b).):
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(1) Minimum streamflow requirements insufficient to maintain fishery;
(2) Failure to adopt temperature requirements;
(3) Minimum streamflow requirements are 5-day running averages, rather than
instantaneous;
(4) Five-year delay in implementing minimum streamflows; and
(5) Deficiency clause allows reduction in minimum flows in driest years.

B. Errorin Law.

The Board made the following errors in law in adopting Decision 1644, (23 C.CR. §

768(d).) .

(1) Failure to "conserve" species listed under the California Endangered Species
Act;
(2) Authorizing "take" of species listed under the California and federal
Endangered Species Act; and
(3) Improper delegation of Board authority to the Chief of the Division of Water
Rights.

C. There is relevant evidence which, in the exercise of reasonable diligence, could not.

have been produced at the hearing. (23 C.C.R. § 768(c).)

In December 2000, Yuba County Water Agency submitted a document to the Federal
Regulatory Commission entitled: Draft Environmental Evaluation Report: Yuba County Water
Agency, Yuba River Development Project (FERC No. 2246), attached hereto as Exhibit 2. This
report includes evidence that is directly relevant to Decision 1644. Specifically, it contains a
statistical analysis of fall-run chinook salmon escapement in the lower Yuba before and after
construction of New Bullard's Bar Reservoir. This analysis shows conclusively that there is no
"significant difference in the annual fall-run chinook salmon spawning escapement of the lower
Yuba River between pre- and post- New Bullards Bar Reservoir." Pursuant to 23 C.C‘.R §
769(b), Petitioners include with this petition the declaration of Lawrence D. Sanders, stating
that additional evidence is available that was not presented to the Board and the reason it was

not presented. (Exhibit 3.)
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II. STATEMENT OF POINTS AND AUTHORITIES.

A. Decision 1644 Is Not Supported by Substantial Evidence in the Record.

The proceeding at issue herein is and adjudication of a water rights. Such
administrative adjudications requiré a decision in writing, with a statement of thé factual and
legal basis for the decision that is supported by evidence in the record. (Gov. Code §1 1425.50.)

An administrative agency's findings must "conduce the administrative to draw legally relevant
sub-conclusions supportive of its ultimate decision; the intended effect is to facilitate orderly
analysis and minimize the likelihood that the agency will randomly leap from evidence to
conclusions.” (Topanga Assn. for a Scenic Community v. County of Los Angeles, 11 Cal.3d 506,
514-516 (1974).) Such admmlstratlveﬁndmgs must be supported by substantial evidence in
the record. (Watef Code § 1126((5);, Code of Civil Procedure § 1094.5.) Likewise, the Board's
Rules also require that decisions be supported by substantial evidence. (23 C.C.R. § 768(b).)
Substantial evidence is defined in two ways: "Fifst, as evidence of 'ponderable‘legal
significance . . . reasonable in nature, credible and of solid value'; and second, as 'relevant
evidence that a reasonable mind might accept as adequate to support a conclusion." (County of
San Diego v. Assessment Appeals Bd. No. 2, 148 Cal.App.3d 548, 555 (1983)(internal citations
omitted).)

1. Inadequate Long-Term and Interim Minimum Flows.

Under California law, the Board has a public trust obligation to maintain the Yuba River
fishery in good condition. (See California Trout v. State Water Resources Control Board, 207
Cal. App.3d 585, 626 (1989); Fish and Game Code § 5937.) It is undisputed that the Yuba
River fall-run chinook salmon and steelhead are not in good condition in at least one respect:
Their populations are extremely low. (See S-YCWA-19 at 5-2, 5-3; Decision at 48.) Likewise,
it is undisputed that the Yuba River Project was expected to increase salmon and steelhead
population and that flows and temperatures have in fact improved since construction of New
Bullards Bar reservoir. Yet, it cannot be disputed that Yuba River fish populations have not
increased significantly and remain at extremely low numbers. YCWA's most recent analysis

of fall-run chinook salmon escapement fi gures concludes that there has not been a statistically
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significant increase since building New Bullards Bar. (See Exhibit 3, Appendix A.") No
evidence in the record supports a conclusion the interim and long-term flows established by
Decision 1644 will increase salmon and steelhead populations.

Decision 1644 rejects DFG's recommended flow of 2,000 cfs during May of wet and
normal years and adopts a minimum flow of 1,500 instead. (DFG-26 at 82-83; R.T. II, 23:1-
23:7.) Inits 1995 AFRP Working Paper, the USFWS made the same recommendations as DFG
for May, with the objective of improving conditions for juvenile salmonid rearing and
emigration. (S-DOI-3 at 3-Xc-16.) Maintaining appropriate rearing and emigration flows
would increase annual salmonid production by decreasing juvenile mortality due to thermal
stress, predation, and stranding. (/d.) Further, USFWS witnesses testified that high, extended
spring flows significantly increase the overall success of outmigrating Chinook to return as
adults. (S-DOI-9; R.T. 2312:7-2312:19.) Decision 1644 adopts a flow of 1,500 cfs for May,
without citing any evidence in the record: "The minimum flow requirements established in this
decision for April through June are expected to provide adequate conditioﬁs for upstream
migrating adult spring-run chinook salmon." (Decision at 62.) Such conclusory statements are
inadequate to "bridge the analytical gap between the raw evidence and the ultimate decision.
(Topanga, 11 Cal.3d at 515-516.)

Decision 1644 contains virtually no discussion of the potential effects of the interim
minimum flows on salmon and steelhead. Subsection 6.5.7.1 of Decision 1644 contains a
detailed analysis of the long-term flow regime as it relates to the physical habitat requirements
of salmon and steelhead. (See Decision at 57-70.) Thus, in discussing the effects of the long-
term flow criteria, the Decision recognizes that reduction of May flows from 1,500 cfs to 1,100
cfs in critical and extreme critical years "may result in lower survival of emigrating juvenile
chinook salmon and steelhead." (Decision at 69.) However, the Decision fails to analyze the

potential effects of the interim May flows, which are 500 cfs in dry years and 270 cfs in critical

1 In its February 26, 2001 comments on the Board' February 16 draft decision, YCWA once again criticizes the
failure to mention the apparent increase in average escapement post-Bullards Bar. However, YCWA failed to
mention the results of its statistical analysis.

4
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years. If a flow of 1,100 cfs "may result in lower survival," then what will be the result of a
270 cfs flow?

Likewise, Decision 1644 concludes that a flow of 250 cfs should be "sufficient" for
salmon and steelhead from July 1 through September 14. (Decision at 67.) Asa result, the
Decision adopts 250 cfs as the long-term minimum flow for this period in all water years. On
the other hand, the interim minimum flow during this period is 100 cfs. If250 cfs is
"sufficient,” then what is a 100 cfs flow? Insufficient? Again, there is no analysis in the
Decision of the potential impacts of a 100 cfs flow on salmon and steelhead.

Decision 1644 concludes, with little discussion, that a flow of 800 cfsis "expeéted to
provide adequate conditions for upstream migrating adult spring-run chinook salmon" and
"adequate for protection of American shad." (Decision at 62-64.) As a result, 800 cfs is the
minimum long-term flow requirement for June in all but extreme critical years. Without
discussion or citation to the record, Decision 1644 adopts 500 cfs as the long-term minimum
for June of extreme critical years. Interim ﬂo.ws and dry and critical years are 400 cfs and 245
cfs respectively.” If a flow of 800 cfs in June is "adequate" for salmon and shad, then what is a
flow of 400 cfs in dry years, or 245A cfs (Vor less) inv cntlcal years? Once again, without analysis
of impacts or citation to the record, Decision 1644 adopts interim June flows in dry and critical
years that depart si gnificantly from the long-term flows. -

2. Failure to Adopt Temperature Standards. ‘

Decision 1644 fails to establish temperature standards beyond those required in the
1965 agreement between YCWA and DFG. The 1965 agreement, however, does not establish a
maximum temperature for the protection of Yuba River salmon and steelhead. (DFG-26 at
190.) Decision 1644 does not establish a numerical temperature standard. Instead, YCWA

must: "diligently pursue" installing a new intake at the Narrows IT powerhouse; consult with a

2 The interim instream flow requirements for June 1-30 of critical years are 245 cfs pursuant to the provisions of
the agreement between Yuba County Water Agency and the Department of Fish and Game dated September 2,

. 1965, except if a lower flow is allowed under the 1965 agreement. See Decision at 175. The 1965 agreement

allows for flow reductions of 15, 20, and 30 percent when flow forecasts are, respectively, 50, 45, and 40 percent
or less of normal. DFG-26 at 187-188. Therefore, minimum June flows are between 171.5 and 208.25, depending
on total runoff,

5
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"Temperature Advisory Committee"; and install temperatﬁre monitoring equipment. Thus,
Decision 1644 imposes no criteria to minimize water temperature impacts on anadromous fish.

It is undisputed that maintaining suitable water temperature is an essential element of
providing habitat to maintain fish in good condition. DFG presented testimony that water
temperature is the primary factor influencing growth and survival of chinook salmon, steelhead,
and American shad in the lower Yuba River. (R.T. 1, 88:10-90:2.). YCWA presented evidence
that éverage Yuba River temperatures at Marysville frequently exceed the preferred temperature
range for salmon and steelhead. (S-YCWA-18 at 3; S-YCWA-19 at 3-24.) Temperatures
outside of the preferred temperature range increased mortality, reduced growth, and increased
susceptibility to disease. (DF.G\--2’§\atw4l; R.T. X1, 7:15-8:25). Further, the record established
that a physical solution--construction of a new intake at the Narrows 2 powerhouse—is
expected to lower temperatures between 2 and 6 degrees Fahrenheit from May through October.
(S-YCWA-12; S-R.T. 1520:4-1520:23.)

YCWA presented evidence that maintaining the water temperatures in the Board's 1996
Draft Decision, and those recommended by DFG and NMFS in 2000, would not be feasible
through operation of existing project facilities. (See S-YCWA-18 at 3-7, 24-25, 28: S-YCWA-
19; S-YCWA-33.) As aresult, Decision 1644 concludes that "compliance with requirements to
provide suitable water temperafures year-round for all life stages of chinook éalmon and
steelhead is not feasible." (Decision at 86). Just because it is not feasible to achieve the DFG
and NMFS recommended temperatures, it does not follow that the Decision 1644 should not
adopt any temperature standard. There is no substantial evidence to support rejecting all
temperature standards. There is no evidence that sﬁitable temperatures cannot be achieved
during critical times of year. The record clearly establishes at least two methods of reducing
temperature: through release of water from Englebri ght Reservoir and through construction of
the Narrows 2 intake extension project.

3. Five-day Running Average for Minimum Streamflow Requirement.

Decision 1644 adopts a five-day running average, with the instantaneous flow never to

be less than 90 percent of the applicable requirement, for measurement of the minimum
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streamflow standards. YCWA presented testimony that it would avoid having to release
substantial amounts of water to ensure it is meeting the minimum flows wit a five-day running
average. However, YCWA did not quantify the potential water savings with a five-day running
average. Nor did YCWA present hydrological or biological evidence to support its request.
Thus, there is no evidence in the record, substantial or otherwise, to suiaport a conclusion that a
five-day running average for measurement of minimum streamflows will protect Yuba River
fishery resources.

In support of five-day running averages, Decision 1644 notes that "no party presented
any evidence that this proposal would adversely affect fish." (Decision at 74.) Thus, Decision -
1644 turns the substantial evidence on its head. Rather than citing evidence in the record to
support its decision, Decision 1644 relies on the lack of evidence in opposition. Lack of
opposing evidence does not constitute substantial evidence in support of a conclusion.
Therefore, the decision to measure minimum flows with five-day running averages, rather than

instantaneously, is not supported by substantial evidence in the record.

4. Five-year delay in implementing minimum flows. -

Decision 1644 defers implementation of long-term minimum flows for five years
because of the "critical power situation in California at the present time." (Decision at 127.) In
supi)ori of this conclusion, the Board takes official notice of the fact that, on June 17, 2001,
Governor Davis proclaimed a state of emergency to exist due to the energy shortage in
California. (Id.) Further, the Board takes official notice of several Executive Orders issued by
the Governor concerning the energy crisis (Executive Orders D-22-01, D-23-01, D-24-01, D-
25-01, and D-26-01). The only reason cited for the five-year delay is the California energy
crisis, and the only evidence cited in support of the delay are these officially noticed facts.

The Governor's proclamation of a state of emergency and related Executive Orders do
not constitute substantial evidence to support the five-year delay. Under the Board's Rules of
Practice, the Board may take official notice of facts that may be judicially noticed by courts.
(23 C.C.R. § 648.2). However, the officially noticed facts must still constitute substantial

evidence in support of the decision. In this case, careful scrutiny of the officially noticed facts
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does not support the decision to delay implementation of the minimum streamflow
requirements.

Attached to this petition as Exhibit 4 are the Governor's January 17, 2001 Proclamation
of a State of Emergency and Executive orders cited in Decision 1644. The Proclamation
recites, in general terms, the shortage of energy in California and directs all state agencies to
"utilize and employ state personnel, equipment and facilities for the performance of any and all
activities to alleviate this emergency." (Exhibit 4). Executive Order D-22-01 deals with thermal
powerplants. (/d.) Execuﬁve Order D-23-01 concerns the Independent System Operator
protocols and procedure. (/d.) Executi\}e Order D-24-01 directs air quality districts to modify
emissions limits on power generation facilities. (/d.) Executive Order D-25-01 directs the
Energy Commission to expedite review and approval of powerplant modifications. (/d.)
Finally, Executive Order D-26-01 addressed expedited approval of licenses for new
powerplants. (/d.) Therefore, none of the Executive Orders noticed by the Board in support of
Decision 1644 have anything to do with the subject matter of the decision whatsoever.

The energy crisis in California, and the Governor's declaration of a state of emergency,
do not support the decision to defer implementation of minimum flows. First, Decision 1644
correctly notes that the flow requirements for the lower Yuba River apply downstream of
Englebright Reservoir, and therefore, "would not directly impact on the use of Colgate
Powerhouse as a daily peaking facility." (Decision at 126). Further, the Board's analysis
reveals that the difference in total power production under the long-term and interim flows is
relatively small. (Decision, Appendix 4.) However, Decision 1644 concludes that the lower
interim flows "will allow more flexibility in releasing water from power generation during
months of high deménd." (Decision at 127.) There is no evidence in the record that the lower -
interim flows will actuaily produce more electricity. Instead, the lower interim flows allow
YCWA to decrease spring flows and hold that water in Bullards Bar Reservoir. YCWA may
or may not use that water for production of extra power during times of peak demand. Thus,
YCWA has more "flexibility" but California has no additional power it would not have

otherwise.
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5. Deficiency Clause.

Decision 1644 adopts a deficiency clause whereby the Chief of the Division of Water
Rights may waive the minimum flow requirements when projected water demand exceeds
projected supply by 20 percent or more. The deficiency clause is not supported by substantial
evidence in the record for at least two reasons. First, such a clause was not proposed by any
party or the Board until it appeared in the Board's February 16, 2001 Draft Decision. As a
result, no party had an opportunity to analyze and present evidence of the affects of such a
proposal. Second, the Decision fails to indicate how often deficiencies of 20 percent or greater
will occur in the future. As a result, the record does not support a conclusion that the
deficiency clause will not harm salmon and steelhead.

In its Fisheries Management Plan, DFG proposed that dry year deficiencies be
apportioned "equitably" with the same percentage reductions in instream flows and diversions
for offstream uses. (DFG-26 at xiii and113 ; RT.II, 176:1-177:13.) The Board's 1996 Draft |
Decision and YCWA's 2000 flow proposal use water year types to impose instream flow
reductions in dry years. Dry year flow criteria are, in effect, deficiency criteria because they
address the problem of reduced water supply in dry years by allocating less water to instream
uses. Without citation to the record, the Board engrafts additional deficiency criteria onto
Decision 1644,

Decision 1644 fails to analyze how often the deficiency criteria will come into play or
what its effects on the fishery will be. Computef modeling indicates that in 3 of of the 71-year
period of record, YCWA would experience deficiencies in excess of 20 percent of it's present
level of demand. Decision 1644 acknowledges: "As the demand for water increases,
deficiencies in the amount of surface water available to meet offstream demands would be
expected to increase.” However, Decision 1644 fails to project future levels of demand and, as
a result, fails to indicate how often deficiencies will occur in the future.

According to YCWA's modeling, deficiencies of over 20 per will be a regular
occurrence in the future. Thé deficiency clause allows YCWA to propose reduced streamflows

in years where deficiencies are greater than 20 percent. The Division Chief may accept
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YCWA's proposal or adopt his own, but the required flows may not be less than those proposed
by YCWA or set forth as interim flows during the next five years. (Decision at 131.) Thus,
Decision 1644 does not reveal: (1) how often deficiencies are likely in the future; (2) what the
deficiency flows will be; or (3) whether the deficiency ﬂowé will be adequate for salmon and
steelhead. As a result, the deficiency clause is not supported by substantial evidence in the
record.

B. Errors in Law Require Reversal of Decision 1644.

Decision 1644 must be set aside because it is not supported by law. Specifically, the
Board violates its duty to "conserve" species listed under the California Endangered Species
Act (CESA). (Fish and Game Code § 2055.) The Decision also authorizes "take" of spring-run
chinook salmon and steelhead, in violation of both the California and federal Endangered
Species Act (ESA). (16 U.S.C. § 1538; Fish and Game Code § 2080.) Finally, the Decision .
unlawfully delegates the Board's authority to the Chief of the Division of Water Rights.

1. Decision 1644 Fails to Conserve Listed Species.

Sacramento spring-run chinook salmon, which occur in the lower Yuba River, were
listed as a threatened species'on Fébruaty'S, 1999 ﬁﬁdef the CESA. (S-DFG —1 atl-2; S-DFG- |
13 at 1; S-R.T. 1944:23-1945:1; S-R.T. 1961:24- 1962:4.) The exercise of authority by state

agencies in actions involving threatened or endangered species is governed by CESA:

The Legislature further finds and declares that it is the policy of this state that all
state agencies, boards, and commissions shall seek to conserve endangered
species and threatened species and shall utilize their authority in furtherance of the
purposes of [CESA].

(Fish and Game Code § 2055.) Thus, in exercising over wa;[er rights in the lower Yuba River,
CESA requires the Board to seek to "conserve" spring-run chinook salmon. The record
contains no substantial evidence that Decision 1644 will "conserve" spring-run chinook on the
Yuba River.

Decision 1644 fails describe how it will fulfill the Board's mandate to "Conserve’f listed

species. Under CESA, "conserve" means:

to use, and the use of, all methods and procedures which are necessary to bring
any endangered species or threatened species to the point at which the measures
provided pursuant to this chapter are no longer necessary.
10
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(Fish and Game Code § 2061 (emphasis added).) Thus, CESA fequires the Board to use "all

methods and procedures” to recover listed species—to make CESA "no longer necessary."

Yet, Decision 1644 contains no finding that it will contribute to recovery of spring-run chinook.
Rather thén seeking to "conserve" listed species, Decision 1644 adopts a much lower

"protect" standard. Thus, the Decision ultimately concludes:

The fishery protection measures established in this decision constitute a

physically and financially feasible means of protecting public trust resources of

the lower Yuba River while continuing to provide sufficient water for other

beneficial uses.
Decision at 172. This standard is not consistent with the recovery mandate embodied in CESA.
Instead of employing "all methods and procedures” to recover spring-run chinook salmon, the
Decision repeatedly rejects measures designed to restore and enhance the lower Yuba fisheries

for measures which afford lesser protection.

2. Decision 1644 Perm1tsTake Olested Spccies. -

Operation of the Yuba River Project and related diversion facilities may cbnsﬁtutei
"take" of listed Yuba River salmon and steelhead, either directly or indirectly. The term "take"
is broadly defined under the ESA to include activities that "harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect" listed species. (16 U.S.C. § 1532 (19).) NMFS
regulations further define the term "harm" in the definition of "take" to include habitat
modification or destruction. (50 C.F.R. § 222. See also Babbitt v. Sweet Home Chapter of
Communities for a Greater Oregon, 515 U.S. 687 (1995)("Congress intended 'take' to apply
broadly to cover indirect as well as purposeful actions.").)

NMFS recently issued 4(d) regulations that prohibit "take" of Central Valley steelhead.’
(65 Fed.Reg. 42422-4248 (July 10, 2000)(Final Rule).) Types of prohibited activities defined
in the 4(d) rule that occur on the Yuba River include: (1) constructing or maintaining barriers
that eliminate or impede a listed species' access to habitat or ability to migrate; (2) removing
water or otherwise altering streamflow when it significantly impairs spawning, migration,

feeding or other essential behavior patterns; (3) constructing or operating dams or water

3 NMFS presented evidence that it intends to issue 4(d) rules for Central Valley spring—niri chinook salmon. (S-
NMFS-4 at 50413.) Take of spring-run chinook salmon is not prohibited under ESA until NMFS issues 4(d)
rules. '

11
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diversion structures with inadequate fish screens or fish passage facilities in a listed species’
habitat; and (4) altering lands or waters in a manner that promotes unusual concentrations. To
the extent that these impacts are authorized by Decision 1644, then the Board is liable for any
ensuing take of steelhead.

At least three federal circuits héve held that regulatory acts of government agencies,
such as issuing a license to operate a hydroelectric project, can cause take of protected wildlife.
(See Loggerhead Turtle v. County Council of Volusia County, Florida, 148 F.3d 1231 (11th
Cir. 1998) (County beach lighting ordinance allowed residents to take listed turtles); Strahan v.
Coxe, 127 F.3d 155, 158, 163 (1st Cir. 1997)(state agency caused take of endangered right
whale because it "licensed commercial fishing operations to use gillnets and lobster pots in
specifically the manner that is likely to result in violation of [the ESA]"); Defenders of Wildlife
v. Administrator, Envtl. Protection Agency, 882 F.2d 1294, 1300-01 (8th Cir. 1989)(federal
agency caused také of endangered black-footed ferret through its "decision to register
pesticides" even though other persons actually distributed or used the pesticides). See also
National Wildlife Federation v. Hodel, No. S-85-0837 EJG (E.D. Cal Aug. 26, 1985)(ordering
the Secretary of the Interior to ban lead-shot bird hunting in portions of California, Illinois,
Missouri, Oklahoma, and Oregon based on the finding that their continued authorization caused
take of threatened bald eagles that ate lead-infested prey).) As in these cases, Decision 1644
enables YCWA, South Yuba, Brophy, Hallwood and Cordua to engage in operations that take
steelheadj

Under ESA, only NMFS may issue a permit that authorizes incidental take of listed
Yuba River steelhead. (16 U.S.C. § 1539.) Likewise, only DFG may issue incidental take
permits for spring-run chinook salmon under CESA. (Fish and Game Code § 2081). NMFS
presented testimony that an incidental take permit would include minimum streamflows. (S-
R.T.1, 142:1-142:15). Both NMFS and DFG testified that the Decision 1644 minimum
streamflows are inadequate to avoid taking salmon and steelhead. Further, Decision 1644
permits take of salmon and steelhead by allowing temperatures outside of the preferred range.

Decision 1644 permits take by authorizing flow reductions that allow dewatering of 10 percent

12
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of redds in September and October, and dewatering of 5 percent of redds from November
through March. (Decision at 73.) Likewise, Decision 1644 permits take through continued use
of the North and South diversion canals.

- Decision 1644 authorizes take of listed steelhead and salmon. The Board has not
obtained incidental take coverage from either DFG or NMFS. Therefore, the Board is liable for
any take purportedly authorized by Decision 1644.

3. Decision 1644 unlawfully delegates Board autl}grity to the Chief ‘Q_f thqu)yivis‘ipn‘ of ;

Water Rights.

Decision 1644 includes a deﬁciency clause that allows the Chief of the Division of Water
Rights to waive required instream minimum flows when projected demand for water outstrips .
supply by more than 20 percent. Under this provision, YCWA may file a request with the
Division Chief, along with projected supply and demand figures, and a proposed alternative
minimum flows. The Division Chief "may approve a temporary reduction of instream flow
requirements, as requested by YCWA or as otherwise justified by the available information."
(Decision at 131.) Thus, the Division Chief is granted discretion to either approve or
disapprove a waiver. If a waiver is granted, the Division Chief has discretion to set minimum_
flows requested by YCWA or "as otherwise justified." The Board may not lawfully delegate its
authority to set minimum flow requirements in water rights permits to the Division Chief.

The Legislature established the Board to "exercise the adjudicatory and regulatory
functions of the state ifl the field of water resources.” (Water Code § 174.) The exclusive
method of acquiring rights to appropriate or use water in California is by compliance with the
statutory scheme in fhe Water Cddé. (Wafef Codé § 311225.) ‘II:Jn.der this statutory scheme, the
Board has exclusive authority to permit appropriation of water in California. (Water Code §§
1201 et seq.) Upon application, the Board issues water rights permits if there is available
unappropriated water that the applicant proposed to put to beneficial use. (Water Code § 1375.)
The Board may impose terms and conditions in water rights permits to protect beneficial use of
water (Water Code § 1391.) Likewise, the Board may retain jurisdiction to amend the terms of

a permit. (Water Code § 1394). Finally, water rights permits may be modified upon request of

13
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the permittee, "but such change may be made only upon permission of the board.” (Water Code
§ 1701.)

Nonconsumptive or "instream uses" ore expressly included within the category of
beneficial uses to be protected in the public interest. (See United States v. State Water
Resources Control Board, 182 Cal.App.3d 82, 105 (1986).) Thus, the Board must consider the
amounts of water required "for recreation and preservation and enhancement of fish and
wildlife resources" (Water Code § 1243) and needed "to remain in the source for protection of
beneficial uses." (Water Code § 1243.5). Thus, the Board may set minimum flows, maximum
temperatures, or water quality standards for the protection of fish and wildlife as conditions in a :
water rights permit.

The Board may not delegate its authority to grant water rights permits, or set terms and
conditions in such permits, to the Chief of the Division of Water Rights. Under the statutory
scheme only the Board may issue water right permits, set terms and conditions, and approve
changes in permits. The deficiency clause is akin to a petition to tgmporaﬁly modify a water
rights permit, which must be approved by the Board. (Water Code § 1701.) Moreover, the
permit application and modification processes require public notice and opportunity for a
hearing. The deficiency clause deprives the public due process by failing to provide notice and
an opportunity to be heard. The Division Chief must notify and consult with DFG prior to
allowing a waiver. However, there is no provision for public notice or a hearing. Instead, the
Division Chief is left to exercise his discretion. Therefore< Decision 1644 unlawfully delegates
the Board's discretionary authority to the Division Chief.

III. REQUESTED BOARD ACTION.

Petitioners respectfully request that the Board take the following actions:
1. Rescind Decision 1644 in its entirety;
2. Reopen the hearing record to include: Draft Environmental Evaluation
Report: Yuba County Water Agency, Yuba River Development Project
(FERC No. 2246) and any other new information the Board deems proper;
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3. Reissue an amended decision that is supported by substantial evidence and

complies with all applicable laws.

Dated: "//:./o { |
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Petition for Reconsideration

Respectfully submitted,

Lawrence D. Sandérs
RIVERLAW
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FENVIRONMENTAL EVALUATION REFORT
YuBA COUNTY WATER AGENCY :

YuBA RIVER DEVELOPMENT PROJECT (FERC No. 2246)

1.0 INTRODUCTION
1.1 BACKGROUND
1.1.1 Yuba River Basin

The Yuba River Basin encompasses approximately 1,350 square miles of the westemn Sierra

Nevada slope, including portions of Sierra, Placér, Yuba, and Nevada counties (CALFED 1999).
Annual runoff to the Yuba River averages about 2.4 million acre-fect (AF), with recorded

extremes for wet- and dry-year annual ranoff of 5 million AF in 1983 and 350,000 AF in 1977,

respectively. Approximately 55% of the runoff is derived from winter rains, with most of the

remaining 45% coming from snowmelt. The Yuba River is tributary to the Feather River which,
in tumn, is tributary to the Sacramento River (Figure 1). , <

Since the mid-1800s, the Yuba River Basin has been significantly developed for mining and
debris control, water supply, power generation, and flood control. As part of this development,
upstream hydroelectric diversions by Pacific Gas and Electric Company (PG&E), Nevada
Irrigation District (NID) and Oroville-Wyandotte Irrigation District (OWID), and three dams in
the lower Yuba River Basin (Daguerre Point Dam, Englebright Dam, and New Bullards Bar
Dam) continue to affect the fish resources of the Yuba River.

Daguerre Point Dam was the first dam constructed on the lower Yuba River, and is located about
12.5 miles downstream of the current Englebright Dam. 'Construction of Daguerre Point Dam by
the California Debris Commission was completed in 1906, with diversion of the river over the
dam being completed in 1910 (CDFG 1991). Dagueme Point Dam presently is owned and
operated by the U.S. Army Corps of Engineers (Corps). Daguerre Point Dam has two fish
ladders (north and south ladders) to allow anadromous salmonids to pass the structure. Today,
Daguerre Point Dam is the location of the majority of water diversions from the lower Yuba

River.

Englebright Dam, the second dam constructed on the lower river, was completed by the
California Debris Commission in 1941 to collect placer mining debris that were moving down
the Yuba River into the Sacramento Valley. The dam presently is under the ownership and
jurisdiction of the Corps. All three branches of the Yuba River flow into Englebright Reservoir.
Consequently, construction of Englebright Dam completely blocked anadromous fish migration
into the North, Middle, and South Yuba River, and this dam constitutes the upstream extent of
anadromous fish migration today (CALFED 1999). “The approximately 24-mile reach of the

* Yuba River between Englebright Dam and its confluence with the Feather River became defined

as the lower Yuba River (Figure 1).

Yuba County Water Agency ! Draft Environmental Evaluation Report
Yuba River Development Project December 2000
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The Yuba County Water Agency (YCWA) began operation of its Yuba River Development
Project (YRDP) in 1970. The YRDP includes New Bullards Bar Dam and Reservoir, Our House
Diversion Dam, Log Cabin Diversion Dam, Colgate ‘Powerhouse and Narrows 11 Powerhouse.
As part of the YRDP, New Bullards Bar Dam was built on the North Yuba River. The YCWA
operates the Colgate and Narrows II powerhouses below New Bullards Bar and Englebright
dams, respectively. The release capacity of YCWA's Narrows 11 Powerhouse is approximately
3,400 cubic feet per second (cfs), which defines YCWA's greatest controlled release capability
from Englebright Reservoir into the lower Yuba River.

New Bullards Bar Reservoir, located upstream of Englebright Dam, is the primary storage
reservoir within the Yuba River Basin, with a total storage capacity of about 966 thousand acre-
feet (TAF). Fifteen other reservoirs have been constructed in the upper portion of the basin, with

a combined storage capacity of approximately 400 TAF (CALFED 1999). Power-generation
diversions of about 100 cfs are made by OWID from the Yuba River Basin into the F

River Basin (from Slate Creek to Sly Croek), and about 600 cfs is diverted by PG&E and NID

into the American and Bear River and Deer Creek Basins for power and irrigation (from Lake

. B 5 W

Spaulding to Drum Canal and the South Yuba Canal) (CALFED 1999).

The smaller storage facilities on headwaters of the South and Middle Yuba rivers usnally‘ fill
with early runoff. Hence, much of the spring and early summer flow to the lower Yuba River is

a result of uncontrolled snowmelt within the basin. In the summer and early fall, prior to the

precipitation season, most of the flow in the lower Yuba River is regulated by releases from New
Bullards Bar Reservoir. ’ '

1.1.2 Regulatory Background
Special Status Fish Species

The National Marine Fisheries Service (NMFS) listed the Central Valley Evolutionarily
Significant Unit (ESU) of steelhead (Oncorkynchus mykiss) as "threatened” on March 19, 1998
(63 FR 13347). NMFS subsequently listed the Central Valley ESU of spring-run chinook
salmon as "threatened” on September 16, 1999 (64 FR 50393). Critical habitat for both Central
Valley steelhead and spring-run chinook _salmon, including the lower Yuba River, was
designated on February 11, 2000 (65 FR 7764). ‘

As stated in section 9 of the federal Endangered Species Act (ESA), certain activities affecting or
potentially affecting a species listed as "endangered” are prohibited. These section 9 prohibitions
do not automatically apply to "threatened” species, but can be applied through section 4(d)
protective regulations. On September 8, 2000, the NMFS section 4(d) rule prohibiting the "take”
of Central Valley steelhead went into effect (65 FR 42421). NMFS has not yet adopted a section
4(d) rule for Central Valley spring-run chinook salmon.

Fall-run chinook salmon, as a federal candidate species, can be reevaluated periodically as new
information becomes available. Although federal candidate species are generally considered in
federal environmental documents and may be included in Conservation Plans prepared as part of

Yuba County Water Agency R . | Draft Environmental Evaluation Report
Yuba River Development Project December 2000
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the application for a section 10 incidental-take permit under the ESA, they are not provided
protection, nor are take prohibitions expressed, under the: ESA. ‘ ‘

FERC Consultation

This document is being prepared to satisfy informational needs preliminary to, and possibly in
lieu of, formal ESA consultation. Formal consultation is necessary if a federal action “may
affect” listed species (ESA section 7(a)). In a letter dated May 14, 1999, NMFS identified
YCWA’s Yuba River (FERC No. 2246) and Deadwood Creek (FERC No. 6780) Projects as
potentially affecting federally listed (threatened) Central Valley steelhead, and requested that the
Federal Energy Regulatory: Commission (FERC) initiate consultation under ESA. On May 27,
1999 FERC requested response from YCWA concemning NMFS’ May 14 letter and received a
response from YCWA on July 9, 1999 indicating its willingness to act as FERC’s non-federal
representative, but questioning the need for formal consultation in light of the similarity of the

subject matter to the ongoing State Water Resources Control Board (SWRCB) hearings. On

August 5, 1999, FERC designated YCWA and other licensees as non-federal representatives for

conducting consultations with NMFS if necessary and, if appropriate, for preparing 2 draft

biological assessment to assess the_effects of project operation on California Central Valley

steelhead. In its August 5, 1999 fetter designating YCWA as its non-federal representative,
FERC identified the need to fill potential biological information gaps and recognized that this
information may already be available through YCWA and NMFS involvement in other
proceedings (i.e., SWRCB hearing). To date, FERC has not engaged in or proposed any action
triggering the formal consultation requirement of section 7 of the ESA. As Sierra Club v.
Babbit, 65 F.3d 1502 (9‘” cir. 1995) confirms, there is no requirement to initiate consultation
where the federal agency retains no legal authority over day-to-day project operation. Despite
these legal limitations on formal consultation requirements, YCWA remains firmly committed to
the common goal of reasonable protection of the two threatened species.

As part of the ongoing SWRCB hearings regarding efforts to protect anadromous resources n
the lower Yuba River, YCWA and the California Department of Fish and Game (CDFG) formed
a Settlement Advisory Group, and invited NMFS to discuss issues related to the two listed

anadromous salmonids. In October 1993, YCWA requested that NMFS use this group process to
conduct informal consultation between NMFS and YCWA, as authorized by title 50, Code of
Federal Regulation section 402.13. NMFS, however, had already rejected alternatives to formal
consultation. In a letter to FERC dated September 10, 1999, NMFS stated that the licensee's
participation in the Yuba River Technical Work Group (YRTWG) neither supplants not obviates
FERC's obligations under the ESA, and that FERC's independent obligations under the ESA may
not be delegated to a third party or deferred to an alternative process. ‘

Also, YCWA, as part of its efforts to coordinate ESA jssues under informal consultation with
NMES, and in its March 23, 2000 progress Teport, requested deletion of the Deadwood Creek
Project (FERC No. 6780) from FERC’s consideration of federal ESA issues regarding Central
Vailey steelhead and spring-run chinook salmon. Because the Deadwood Creek Project is a “run
of the river” project without any significant storage or out-of-basin exports, and because the
project is located upstream of New Bullards Bar Reservoir, it does not affect the flows or fish in
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the Yuba River downstream of 'Englebright Dam. In a letter dated October 26, 2000, FERC

stated that it would evaluate information concerning the Deadwood Creek Project provided by

YCWA in order to determine whether or not it should be corisidered in the consultation process.

In a letter dated June 6, 2000, NMFS recommended that FERC and its applicants coordinate
consultation and preparation of a biological assessment with the Corps and its applicants
regarding operation of the projects. FERC responded in a letter dated Tuly 14, 2000, with

reports on YCWA’s information development and evaluations. In a letter dated
October 26, 2000 summarizing the September 29,2000 coordination meeting discussions ‘and
responding to NMFS’ letter dated October 4, 2000 requesting FERC's intentions regarding a
formal section 7 consultation, FERC responded that it was not currently able to answer NMFS'
request for FERC's intention regarding section 7 consultation. To assist with its decision, FERC
asked YCWA (in the October 26, 2000 letter) to prepare by mid-December 2000 a report
(Environmental Evaluation Report, EER) on the Yuba River Developmeat Project’s (YRDP)
project-related impacts to listed steelhead and chinook salmon. Upon receipt of the information
in that report, FERC staff will review it to determine whether or not the project’s operation may
affect listed species and what, if any, action by FERC may be appropriate.

12 PURPOSE OF THE ENVIRONMENTAL EVALUATION REPORT

The purpose of this EER is to document the environmental effects associated with the operaﬁon-
of the New Bullards Bar Dam and Reservouandemws 11 Powerhouse components of the

YRDP. This report addresses project effects on anadromous satmonids below Englebright Dam

and Reservoir, the upper terminus of available anadromous salmonid habitat in the lower Yuba
River. This EER is intended to facilitate FERC's process of evaluating the need to. enter into
formal consultation, and serves as an additional progress report in the informal consultation

process.

20 PROJECT DESCRIPTION
21 BACKGROUND-YUBA RIVER DEVELOPMENT PROJECT

Throughout history, the Marysville-Yuba City area has experienced devastating floods,
especially after hydraulic mining debris substantially raised the bed of the lower Yuba River. A
major flood in 1955 which claimed 40 lives, declining groundwater levels, and the lack of State
or federal planning for the Yuba River spurréd local officials to support a flood control and water
conservation project on the Yuba River.

On June 1, 1959 a bill was signed by the California Governor to create the YCWA. In the fall of
1959, YCWA initiated 2 campaign to construct the YRDP. The YRDP, which became
operational in 1970, is a multiple-use facility that is utilized for several different purposes
including flood control, generation of hydroelectric power, agricultural irrigation, recreation, and
protection of fish and wildlife. A description of the principal facilities comprising the YRDP is
provided below. Facility locations are shown in Figure 1. )
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33  FACILITY DESCRIPTIONS
231 Our House and Log Cabin Diversion Dams

The 75-foot high Our House Diversion Dam on the Middle Yuba River diverts water through the

3 8-mile Lohman Ridge Tunnel to Oregon Creck near Camptonville. The tunnel capacity is 850
ofs. The small 55-foot high Log Cabin Diversion Dam on Oregon Creek diverts water brought
from the Middle Yuba River, as well as Oregon Creek water, through the 1.2-mile Camptonville

Tunnel into New Bullards Bar Reservoir. The tunnel capacity is 1,200 cfs.

222 New Bullards Bar Dam and Power Plant

The 645-foot high and 2,323-foot long, double curvature thin shell, arch dam creates a 966,000
AF reservoir. This is the highest concrete dam in FERC's jurisdiction and, at the time built, the
longest thin shell, arch dam ever built. In 1986, YCWA constructed a 235-horsepower (HP)
impulse turbine at the base of New Bullards Bar Dam to generate hydroelectric power from the

required instream flow release. This generator has a capacity of 150 kilowatts (kw) with an

average annual production of 1.2 million kilowatthours (kWh).

223 Colgate Powerhouse

The Colgate Powerhouse is supplied with up to 3,400 cfs at 1,300-foot head, by a 26-foot
diameter, 4.7-mile long tunnel from New Bullards Bar Reservoir. The plant has two impulse
turbines producing 212,000 HP each, with a combined generating capacity of 316 megawatts
(MW) and an average annual production of 1.3 billion kWh. The 18-foot diameter single cast
pelton wheels are the largest ever constructed.

Englebright Dam and Reservoir serves as an afterbay for the Colgate Powerhouse, and as a

forebay for Narrows I and Narrows 11 Powerhouses. The Narrows 1 Powerhouse, owned and
operated by PG&E, is located a short distance downstream and across the river from YCWA's

Narrows 11 Powerhouse. During periods of high peaking generation at the Colgate Powerhouse,

the water surface elevation of Englebright Reservoir fluctuates several feet daily. Coordinated
operation of the Narrows [ and Narrows II Powerhouses allows uniform releases downstream to
the Yuba River. S ‘

Englebright Reservoir is Jocated north of Smartville. It separates the upper branches of the Yuba
River from the lower Yuba River, which runs from Englebright Dam to the confluence with the
Feather River near Marysville. Colgate Powerhouse, the release outlet for New Bullards Bar
Reservoir, is located just upstream of Englebright Reservoir. Releases from New Bullards Bar
Reservoir, through the Colgate Powerhouse, contribute approximately 75% to 90% of the inflow

to Englebright Reservoir during the period June through November.

Englebright Reservoir has a gross storage capacity of approximately 70,000 AF, but its
operational storage capacity is limited to approximately 45,000 AF with only 10,000 AF of this
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capacity typically utilized. The reservoir is maintained at an elevation of approximately 520 feet
mean sea level (msl), except during spill events of the winter and spring. The spillway at
Englebright Dam is at an elevation of 527 feet msl. The reservoir also is drawn down to
approximately 60,000 AF in the fall to provide for better management of freshet flows in the
Yuba River. .

224 Narrows Il Powerhouse

The Narrows 11 Powerhouse is located at the base of Englebright Dam and consists of a single
70,000 HP, Francis-type turbine with a capacity of 50 MW and producing an average annual 248
million kWh. The release capacity of the YCWA's Narrows Il Powerhouse is approximately
3,400 cfs, which defines YCWA’s greatest controlled release capability from Englebright
Reservoir into the lower Yuba River.

The existing powerhouse intake structure is a "tower” that draws water from the reservoir surface
down to an elevation of 439 feet msl, about 80 to 85 feet below the typical reservoir surface
elevation (B-E 1998). The bottom of Englebright Reservoir in the vicinity of the intake structure
is approximately elevation 333 feet msl, with the bottom of the existing powerhouse - intake
structure located approximately 100 feet above the bottom of the reservoir. Thus, water from the
upper layers of the reservoir is transported through the existing intake and into a tunnel located
on the west abutment of the dam. YCWA has been atternpting to obtain State grant funds for a
temperature control device which would extend the powerhouse intake to extract water about 90
feet lower than the existing elevation (to approximately 350 teet msl), about 10 to 15 feet above
the bottom of Englebright Reservoir. Depictions of both the existing and proposed intake
structures are presented in Figure 2.
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Figure 2. Location in Englebright Reservoir of existing and proposed intake structures
to the Narrows II Powerhouse.

There are four general types of potential shutdowns of the Narrows I generator including
maintenance, short-term emergency, long-term emergency, and low-flow shutdowns when only
Narrows [ is operated. Maintenance activities include generator brush replacement which
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capacity typically utilized. The reservoir is maintained g}g}f\glvevgtiggrgf approximately 520 feet
mean sea level (msl), except during spill events of the winter and spring. The spillway at

Englebright Dam is at an elevation of 527 feet msl. The Méir also is_drawn down to0

approximately 60,000 AF in the fall to provide for better management of freshet flows in the

Yuba River.

224 Narrows Il Powerhouse

The Narrows 11 Powerhouse is located at the base of Englebright Dam and consists of a singie
70,000 HP, Francis-type turbine with a capacity of 50 MW and producing an average annual 248
million kWh. The release capacity of the YCWA'’s Narrows 1l Powerhouse is approximately
3,400 cfs, which defines’ YCWA’s greatest controlled release capability from Englebright
Reservoir into the lower Yuba River. '

The existing powerhouse intake structure is a "tower" that draws water from the reservoir surface

down to an elevation of 439 feet msl, about 80 to 85 feet below the typical reservoir surface

elevation (B-E 1998). The bottom of Englebright Reservoir in the vicinity of the intake structure
is approximately elevation 333 feet msl, with the bottom of the existing powerhouse intake
structure located approximately 100 feet above the bottom of the reservoir. Thus, water from the
upper layers of the reservoir is transported through the existing intake and into a tunnel located
on the west abutment of the dam. YCWA has been attempting to obtain State grant funds for a

temperature control device which would extend the powerhouse intake to extract water about 90

feet lower than the existing elevation (to approximately 350 feet msl), about 10 to 15 feet above

the bottom of Englebright Reservoir. Depictions of both the existing and proposed intake
structures are presented in Figure 2.
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Figure 2. Location in Englebright Reservoir of existing and proposed intake structures
to the Narrows Il Powerhouse.

There are four general types of potential shutdowns of the Narrows 1l generator including
maintenance, short-terrn emergency, long-term emergency, and low-flow shutdowns when only
Narrows [ is operated. Maintenance activities include generator brush replacement which
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consists of a six-hour shutdown two to three times per year, and annual maintenance which is
typically a two to three-week shut-down or longer (months) if major maintenance is performed.
During brush replacement, the 650 cfs bypass valve can be opened to maintain river flow.

During the annual maintenance period, which is typically scheduled during the fall, the bypass

valve usually cannot be operated, resulting in no flow through Narrows II. As a back-up to 2
Narrows I shutdown, Narrows I has a maximum generation flow capability of about 730 cfs,
and a bypass flow (generator not operating) capability of about 650 cfs.

Short-term emergency outages typically result from momentary PG&E transmission line fauit
outages (caused by birds, trees, lightning strikes, storms) or plant malfunction. Depending on the
type of outage, the powethouse flow will be reduced to somewhere between 0 and 650 cfs for a
period of minutes, to one or more hours. The frequency of these types of outages has ranged
from none to multiple outages in a year, with an annual average of about two per year.
Corrective actions have been taken by both YCWA and PG&E to minimize future outages of this
type. The amount of downstream flow impact depends on pre-outage flow conditions and the

type of outage, and could result in a maximum flow reduction of 3,400 cfs.

A long-term outage could result from a catastrophic failure of the PG&E transmission system
linking the plant to the transmission grid, or major component failure at the powerhouse.
Depending on the failure type, there could be no flow through the powerhouse or 650 cfs if the
bypass can be operated. These types of outages are very rare, but could last from days to
months. Historically, there has been one of these outages in the 30 years since the Narrows 1
Powerhouse has been in operation, and there was no flow reduction because it occurred during
the annual maintenance period when no water flowed through Narrows 1.

23 YUBARIVER DEVELOPMENT PROJECT OPERATIONS

Various water districts, irrigation districts, water companies and individuals contract with
YCWA for delivery of water. The YCWA water rights include the right to directly divert 2 total
of 1,550 cfs from the Yuba River for irrigation and other uses, and to divert a total of 960,000
AF to storage from October 1 to June 30 in New Bullards Bar Reservoir for subseguent irrigation
and other uses (SWRCB 1994). ‘ ’ '

Under an existing power purchase agreement between PG&E and YCWA, PG&E can require the
release of water from New Bullards Bar Reservoir for power generation based on monthly quotas
and available storage in the reservoir above an cstablished threshold or "critical level.” YCWA
and PG&E currently coordinate the operation of Narrows I and Narrows I1 for hydropower
efficiency and flow stability in the lower Yuba River. The penstocks to the two powerhouses are
the only outlets from Englebright Dam, and are the only means of discharging water
downstream, except for spills over the top of the dam. Both powerhouses are operated as base-
load plants and are dependent on available storage in New Bullards Bar and Englebright
Reservoirs. Under current operating procedures, only Narrows 1 is operated when total releases
from Englebright Dam are 730 cfs or less. When releases are 730 to 2,560 cfs, generally only
Narrows 11 is operated. When releases exceed 2,560 cfs, both powerhouses gencrally operate.
During water years 1970 through 1990, FERC (1992) estimated that daily average flows of 730
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and 2,560 cfs were exceeded 74.4% and 334% of
indicate that Narrows 1I operates alone up to 41% of the & e, and together with Narrows I up to
13.4% of the time, for a total of up to 74.4% of the time. .

The operation of the YRDP is subject to provisions of various permits, licenses and contracts,
including water right permits and licenses administered by the SWRCB, Federal Power Act
License 2246, the 1966 Power Purchase Contract with PG&E, a 1965 contract with CDFG
concerning instream flows, and a 1966 contract with the Califomia Department of Water
Resources (DWR) under the Davis-Grunsky Act (SWRCB 1992 Hearing Exhibit YCWA 2, pp. 3
and 4). YCWA determines project operations based on a year-to-year analysis (SWRCB 1992

Hearing Transcript VII, 132:13-132:14). ‘

Although YCWA operatioris typically result in actual flows that exceed specified minimum flow

requirements, flow and temperature requirements currently applicable to the YRDP are those

ime, respectively. These estimates

specified in the 1965 agreement with CDFG which requires flows in the lower Yuba River

immediately below Daguerre Point Dam as follows:

Flow Requirements
January 1 - June30 = 245
July 1 - September 30 - 70
October 1 - December 31 400

Releases required by the 1965 CDFG/YCWA Agreement are subject to reductions in critical dry

years, which are defined as those years for which the DWR April 1 forecast predicts that annual
unimpaired flow in the lower Yuba River at Smartville will be 50 percent or less of normal. The

s for critical dry years are release reductions of 15, 20, and 30 percent
when Yuba River unimpaired flow forecasts are, respectively, 50, 45, and 40 percent or less of
normal. The critical year provision is effective from the time of the forecast until April 1 of the

water release curtailments for criti »
following year. However, in no event may water releases be,reduccd,'to Tess than 70 cfs

(SWRCB 1992 Hearing Exhibit DFG-26, pp- 187-188). YCWA's Federal Power Act license

also contains these requirements.

The SWRCB received a complaint filed by a coalition of fishery groups referred to as the United
Groups on February 23, 1988 regarding fishery protection and water right issues on the lower
Yuba River. In 1992, the SWRCB held 14 days of hearing to receive testimony and other
evidence regarding fishery issues in the lower Yuba River and other issucs raised in the United
Groups complaint. A draft decision was prepared for the SWRC sideratio
acted upon by the SWRCB. Copies of the draft decision, dated April 28, 1996, were distributed
to hearing participants and other interested parties on February 10, 1999. ‘

The SWRCB conducted 13 additional days of hearing from February 22 to May 17, 2000. A
revised draft decision was prepared by SWRCB staff and distributed to hearing participants and

other interested parties on November 7, 2000. The SWRCB has not yet acted upon the draft
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‘candidate fall-/late fall-run chinook salmon,

decision. Therefore, the 1965 CDFG/YCWA Agreement requirements specify the current
regulatory compliance standards.

The 1965 CDFG/YCWA Agreement also provides that..."The AGENCY [YCWA] shall so locate
and operate the power intake and outlet works of New Bullards Bar Dam so as to provide water

temperatures of the releases from New Bullards Bar Dam comparable 1o or better than
presented values with regard to fishery resources. » (SWRCB 1992 Hearing Exhibit DFG 26, p.
190). The reservoir control gates at New Bullards Bar Dam provide the ability to release water
from different levels at the dam, from near the surface at elevation 1,956 feet msl, to a low-level
outlet at elevation 1,638 feet mst (SWRCB 2000 Hearing Exhibit S-YCWA-18, p. 7). For many
years, YCWA had operated the multi-level outlet as directed by CDFG--releasing cooler water
from the low level outlet beginning in Septem ¢ and warmer water from the high level outlet
beginning in April (SWRCB 1992 Hearing Transcript V, 72-9-72:17). However, under current

- operational procedures which were established in 1993 by a water temperature advisory

i-

committee convened by YCWA and consisting of representatives of YCWA, CDFG, and the
U.S. Fish and Wildlife Service (USFWS), the low level outlet at New Bullards Bar has been used
for all water releases throughout the year since 1993 (SWRCB 2000 Hearing Exhibit S-YCWA
11, pp2-3).

3.0 FISH RESOURCES
31 INTRODUCTION

The lower Yuba River supports a diverse fish community, comprised of native and introduced
resident and anadromous species. Each fish species fills a distinct ecological piche, and the
variety of ecological niches present is supported by the diversity of quality aquatic habitats that
exist. This EER focuses on the threatened steclhead and spring-nm chinook salmon, and the
under the federal ESA. :
Current State {e.g., CDFG 1991; CDEG 1993; CDFG 1996; CDFG 1996b; CALFED 1999) and
federal (USFWS 1995; CALFED 1999) fishery management plans identify the highest
management and population-enhancement priority for anadromous salmonids (i.e., steethead and

chinock salmon). In addition, the habitat needs of anadromous salmonids have been extensively

studied in California and elsewhere and, therefore, are reasonably well understood relative to the
habitat needs of many other fishes occurring in the river (Beak 1989; CDFG 1991). The

. .

following fish species descriptions are based on available information specific 1o the Yuba River,
and are augmented with reports from other locations, as appropriate. Much of the information on

the fish resources and aquatic habitat of the lower »\fi;bifﬁi\'rer is presented for specific reaches.

Referenced reaches of the lower Yuba River are presented in Figure 3.

32 WATERSHED DEVELOPMENT IMPACTS ON ANADROMOUS SALMONIDS

RSN A . Ve — =

Until the 1900s, chinook salmon and steelhead had access to much of their historic,spawﬁ‘ihg and

rearing habitat and, based on anecdotal accounts, ascended co@xsiderable distances up the South,
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Middle, and North Yuba River (Yoshiyama et al. 1996). Although trends in fish abundance
during this period were not documented, significant declines in chinook salmon and steelhead
abundance probably occurred as a result of extensive habitat destruction resulting from hydraulic
mining during the mid- to late-1800s. The massive influx of sediment caused profound changes
in the channel and floodplain of the lower Yuba River which has adversely affected fishery
resources to the present day (SWRCB 2000 Hearing Exhibit S-YCWAZ19, pg. 3-8).

Narrows
Study Reach

Dagyerre Point Dam
— qéﬁ:dy Reach

Garcia Gravel Pit
Study Reach

Rp%:’ tocason

23,9 Englebright Dam

22.7 Deer Craek Confluence SUSGS Gaging Stations
18.0 Highway 20 Bridge

13.6 Dry Creek Confluence 1 0 L mile
i 11.6 Daguerre Point Dam SCALE
. 6.2 USGS Gage near Marysville
‘r&{ba 00 Feather River Confluence
ity

Figure 3. Fish resource and aquatic habitat reaches in the lower Yuba River, California,

.

From about 1900 until prior to construction of the YRDP {1969), the California Debris
Commission constructed a series of dams in the lower Yuba River to capture hydraulic mining
debris and prevent their transport to navigable river reaches on the valley floor. These dams
resulted in severe, long-term impacts on chinook salmon and steelhead populations in the Yuba
River by forming complete or partial barriers to migration and eliminating access to much of the
historic spawning and rearing habitat, Spring-run chinook salmon and steelhead probably
experienced the largest declines of any species, because of the lack of suitable habitat below the
dams resulting from various factors, including high summer water temperatures, coupled with
severe drought conditions during 1928-1934. Fall-run chinook salmon also were adversely
affected, but population declines were probably less severe because a significant portion of their
historic spawning and rearing habitat remained accessible below the dams. Englebright Dam,
completed in 1941 and presently owned and operated by the Corps, completely blocked
spawning runs of chinook salmon and steelhead from accessing their historical habitats in upper
portions of the mainstem Yuba River and its tributaries. ‘
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3.3 FALL/LATE FALL-RUN CHINOOK SALMON

Fall-run chinook salmon are the most abundant anadromous fish in the lower Yuba River.

! Central Vailey fall-run chinook salmon support significant sport and commercial fisheries. The
Sacramento River system, of which the Yuba River is a part, has historically been an irnportent
spawning area for fall-run chincok salmon. In the past, the Yuba River supported up to 15

percent of the annual run of fall-run chinook salmon in the entire Sacramento River syster
. (SWRCB 1992 Hearing Exhibit DFG 26, p.7). Based on this and related information, CDEG
testified at the 1992 SWRCB hearing that “... fall-run chinook salmon are the most imporiant

anadromous fish in the lower Yuba River” (SWRCB 1994, p. 38).

By conirast, late fall-run chincok salmon populations occur primarily in the upper Sacramento
River, although incidental populations of late fall-run chinook salmon might ccour in the lower
Yube River (SWRCB 1994, p. 42). Because only incidental populations occur and there is 2
paucity of information specific to late fall-run chinools salmon in the lower Yuba River, the
following discussion focuses on fall-run chinook salmon. ' ‘

35 [Historic Abundance and Population Trends

Since 1953, Yuba River fali-run chinook salmon escapement has been sustained and, in recent
years, has increased to levels exceeding those that occurred prior to the operation of New
Bullards Bar Reservoir. The fall-nun chinook salmon population in the Yuba River was
substantially reduced before the 1950s by extensive mining, agriculture, urbanization, and
commercial fishing. However, since 1950 natural production of fall-run chinook salmon in the
tower Yuba River has sustained population levels despite continued and increasing out-of-basin
siressors that have acted to further limit survival of chinook salmon in the lower Sacramento
River, Sacramente-San Joaquin Delta (Delta), and Pacific Ocean.

CDFG began making annual estimates of fall-run chinock salmon spawning escapement (i.e., the
sumber of salmon that "escape” the commercial and sport fisheries and return to spawn in the
lower Yuba River) in 1953. From 1953 to 1971, these estimates ranged from 1,000 fish in 1057
10 37,000 fish in 1963 and averaged 12,906 fish (Figure £).

=rom 1672 o 1999, fall-run chinock salmen spawning escapement was sustained at higher levels
than occurred during the pre-New Bullards Bar Dam period (1952-1971). Twe different
methodologies have been used to estimate fall-run chinook salmon spawning escapement for the
period (1972-1999) potentially influenced by operation of New Bullards Bar Reservoir, as
described below.

From 1953 to 1989, CDFG conducted annual spawning escapement surveys on the lower Yuba
River to estimate fall-run chinock salmon spawning populations. Spawning escapemert surveys
were not conducted in 1990, however, end surveys were not plarmed by CDFG in 1991 {(Jenes
and Stokes 1992). YCWA, after discovering that CDFG would not be conducting chinook
salmon spawning escapement surveys in 1991, contracted with Jones and Stokes to conduct the

1991 surveys, and Jones and Stokes has continued gpgducﬁng the surveys through the present.
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An effort was made initially to follow CDEG’s survey methods and population estimation
techniques to produce a spawning escapement estimates comparzble to estimates from 1973
through 1989. Since 1973, CDFG estimated annual chincok salmon spawning escapement in the
lower Yuba River using a modified Schaefer method (Schaefer 1951). '
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Figure 4. Annual fall-run chinool salmon spawning escaper “ent in the lower Yuba River during pre-
(1953-1971) and post- (1972-1999) New Bullards Bar Reservoir pericds.

Since 1991, the survey area has been divided into two reaches which were the equivalent of the
three reaches traditionally surveyed by CDFG. The first reach extended from the Highway 20
3ridge at Parks Bar to Daguerre Point Dam {(CDFG’s Section 2), and the second reach extended
from Daguerre Point Dam to the E Street Bridge in Marysville (CDFG’s Sections 3 and 4).
CDFG's Section | Reach (Rose Bar) was not surveyed by CDFG from 1973 through 1989, aor
5y Jenes and Stokes thereafter until 1994. Before 1994, CDFG developed total Spawning ’
escapement estimate by assuming that 15.5% of the run spawned in the Rose Bar Reach.
Zvidently, several surveys of the upper reach were done in the 1970s from which the average of

15.5% of the total spawning escapement was obtained {Testimony of William Miichell, May 2,
3000 SWRCE Hearing). In 1994, salmon carcass surveys included the uppermost spawning
~eacr. in the Yuba River (Rose Bar Reach), allowing a more accurate estimate of ‘otal spawning
escapement than was possible in previous years. The actual estimate of spawners in the Rose
Bar Reach in 1994, however, was 37% of the total run (Jones and Stokes 1995). Jones and

Stokes decided to continue surveying the Rose Bar reach in-years subsequent {0 1994, In 1995,

she Rose Bar Reach could not be fully surveyed and the 15.5% assumption was used 25 3 default.
From 1996 through 1999, surveys and estimates of escapement of the Rose Bar Reach were

successfully conducted.
Yuba Countv Water Agency ‘ 13 Drafi Exvironmenta! Evaluation Report
Yuba River Development Project December 2000
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The average estimated spawning escapement from 1953-1971 was 12,906 fish. These early
surveys did not include any actual surveys in the Rose Bar Reach, but estimated its contribution
to be 15.5% of the total. From 1972-1999 the average snnual run was 15,119 fish, which
included 5 years of actual survey estimates of the Rose Bar Reach escapement. Using CDFGC’s
sraditional 15.5% contribution estimate yield, the average for the 1972-1999 period is 14,421
fish. Results of the different methodologies are illustrated in Figure 4. The graph is divided into
two regions, post-New Bullards Bar Reservoir on the right and pre-New Bullards Bar Reservoir
cn the lef. The first year-class of salmon whose in-river lifestage occurred concurrent with the
first year of YRDP operation would be represented by the 1972 spawning escapement gstimates.
Thus, the two horizontal lines on the right (1972-1999) represent ZVerage post-New Bullards Bar
escapement population estimates. The lower line showing the average at 14,421 are estimales
using 15.5% to represent the Rose Bar Reach. The upper line showing the average post-New
Bullards Bar Reservoir at 15,119 includes actual estimates of the Rose Bar Reach for years 1994
and 1596 through 1999. Either method supports the same conclusion--that the numbers of adult
salmon spawning in the river since the completion of New Bullards Bar Dam has been sustained,
and actually has increased in recent years relative to the pre-project level (Testimony of William
Mitchell, May 2, 2000 SWRCB Hearing).

Although the average annual spawning escapement of fall-run chinook salmon since operation of
New Bullards Bar Reservoir has besn higher than the pre-New Bullards Bar Reservoir period,
ihe differences between the two periods are not statistically significant. However, for the entire
sampling period (1953-1999), annual fall-run chinook salmon spawning escapement exhibits a
weak (7" = 0.14) but statistically significant (P < 0.01) increase over time (Appendix &, pg. 9.
The statistical analysis in Appendix A uses the actual estimates of the number of adult salmon
spawning in the Rose Bar Reach in 1994 and 1996-1999. 1f the analysis utilized the 15.5%
sroporional dis ibuticn of the total tun in the Rose Bar Reach previously assumed by CDFG,
the conclusions would not change. ’

“The fall-rup chinook salmon population in the lower Yuba River is sustained largely by natura
sroduction. Trends in natural production can be mesked by Jarge numbers of returning haichery
spawners in rivers with major watcheries or planting programs, or where significant straying of
hatchery fish occurs. No hatchery or long-term planting program exists on the lower Yuba
River. Analyses of straying of hatchery chinook salmon in the Sacramento River Basin indicate
a relatively low degree of siraying haschery spawners o the lower Yuba River (Cramer :990).

Tall-run chinook salmon of the lower Yuba River, as with other Central Valley stocks, have been
subjected to increasing ocean narvest rates. Recent analyses of commercial and sport fishery
data znd salmon production estimates indicate that the proportional harvest {j.e., fraction of total
production that is harvested) of Central Valley chinook salmon has been increasing by 0.5% per
year “or the last 40 years, for a total increase of about 20%. Harvest rates have averaged 73% of
totai production, about twice the levels necessary to sustain wild stocks, but acceptable for
hatchery stocks (The Bay Institute 1998). Stable run sizes throughout this pericd in the lower
Vuba River indicate that the lower Yuba River is exceptionaily productive and able'c withstand
curreat harvest levels while natural stocks in other river systems have declined.
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Moreover, between 1996 and 1999, average estimated adult escapement exceeded 20,000 every

year (SWRCB 2000 Hearing Exhibit S-YCWA-19, p. 3-0; SWRCB 2000 Hearing Exhibit

 S-YCWA-43; SWRCB 2000 Hearing Tramscript S-R.T. §72:20-573:23). These increases are

significant because ocean conditions, droughts, and numerous cut-of-basin husmnan activities
including commercial and sport fishing, Delta exports and diversions and i troductions of exotic
species, have adversely affected Central Valley stocks since 1972, and because there is no fish
hatchery on the Yuba River (SWRCB 1992 Hearing Exhibit YCWA-20, pp. 2-13 to 2-21;
SWRCB 2000 Hearing Exhibit S YCWA-19, pp. 3-12 to 3-14).

It has been suggested that annual adult fall-run chinock salmon spawning sscapement may be
positively correlated with- spring flows that cccurred 2-1/2 years prior in some Central Valley
rivers. A USFWS report (SWRCB 2000 Hearing Exhibit S-DOI-9; pp. 113-114) on relationships
between adult spawning escapement of fall-run chincok salmon in the San Joaquin River and
spring sireamflows in that river, and between salmon escapements in the American, Feather, and
Sacramento Rivers and Delta outflows during their spring smolt outmigration period shows a
selatively high statistical correlation on the San Joaguin River, but much lower statistica!l
correlations for other Central Valléy rivers, and for the total Central Valley (SWRCB 2000
Hearing Exhibit S-DOI-9, pp. 113-114). Figure 5 is a plot of the relationship between adult
salmon escapement on the Yyuba River and May Yuba River flows 2-1/2 years earlier. There is
10 statistically significant relationship. o

http://rimswei>erc.fed us/rims/Dynamic/I_OAOI6NVIO.htm

50,000 = —
- 45,000 r=0.06 (¢=0.69, correiation not significant)
42,000 n=46
@ It
35,000 5
30,000 ©
= ) © @]
5000 | o .
2, o
20000 | , ©
15000 o o o
o) o]
iC,000 Cgo P02 o 0 ©
s000 |9 ° © °
S 2 = : :
0 1 2 4567891@11121314}15

vuba River flow (1000 cfs)

Figure 5. Annual fall-run chinoolk salmon spa}wmng stock escapement from 1953 - 199¢
vegsus average flow during May at Marysville 2-1/2 years earlier.
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332 Life History and Habitat Utilizationm

" Fall-run chinook salmon adults typically migrate into the lower Yuba River fom late September

through January, with peak adult migration occurring in late October and November. Spawning
can begin as early as October | (SWRCB 2000 Hearing Exhibit S-YCWA S1). Normally,
spawning begins in mid-October with peak spawning during November and December (SWRCB
1992 Hearing Exhibit DFG 26, pp. 7 and 62). Eggs incubate in the grave! into February,
followed by hatching and emergence of fry into March (SWRCB 1992 Hearing Exhibit DFG 26,
©.9.) Fry may emigrate within a few weeks of emergence while others may rear in-river as late
25 June before emigrating as smolts (SWRCB 1992 Hearing Exhibits DFG 26, p.9; YCWA 20,
Fig. 3-4). : ‘

Spawning habitat occurs from the lower end of the Narrows Reach downsiream to about two and
one-half miles below the Marysville gauge (SWRCB 1992 Hearing Exhibit DEG 26, pp. 62, 65-
66) Generally, about 60% of the fall-run chinook salmon spawn betrween the Highway 20 Bridge
znd Daguerre Point Dam, but from 1975 to 1979, about 60% of the spawning cccurred
downstream of Daguerre Point Dam (SWRCB 1992 Hearing Exhibits DFG 26, p.7; YCWA 80}
Fry utilize all reaches of the lower Yuba River downstream of the Narrows Reach for rearing.
“The largest concentration appears 0 be upstream of Daguerre Point Dam in the Garcia Gravel Pit

Reach (SWRCB 1992 Hearing Exhibit DFG 26, p. 26) o \

7 ate fall-run adult chinock salmeon historically migrated into freshwater from January intc
warch. Spawning and egg incubation oceur from January into June. Fry emigration, juvenile
rearing and juvenile emigration occur from April into December (SWRCB 1992 Hearing Exhibit
JSFWS 7, p. 5.) Spawning and nursery &reas preferred by late fall-run chinook salmon are
expected o be similar 0 steelhead since both species enter the fiver at about the same time, and
rearing occurs through the summer. Some spawning activity reporiedly has been observed in the
Yuba Goldfields area downstream of Daguerre Point Dam (SWRCB 1992 Hearing Exhibit
JSFWS 7, p. 5). ' )

33.3 Temperature Requirements
Adwlr Upstrean Migration

3ecause the arrival distribution of fall-ru chinock salmon is dictated largely by life history

events {i.e., maturation), photoperiod, and ofher seasonal environmental cues, it tends to be
somewhat temporally similar from year-to-year in the lower Yuba River, generally varying not

“more than a few weeks.

The length of time that fall-run chinook salmon spend in the lower Yuba River prior t© spawning
is not specifically known. Resuits of biotelemetry studies conducted on the upper Sacramento
River at the Red Biuff Diversion Dam (RBDD) indicate that fall-run chinook salmon may stay in
+he river for time periods ranging from several days 16 over one-and-a-half months between
szl ir. the upper river at RBDD and observed movement onto the spawning grounds.
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Historically, fall-run chinook salmon could migrate t© the @pp@r reaches of the Yuba River
unabated by prohibitive physical obstructions, Under such conditions, they were transiently

exposed to the warm water temperatures of the Delta and lower reaches of the Sacramento River

pefore entering and ascending to cooler upsiream reaches of the Yuba River. Annual exposure

of pre-spawning adults depends upon extant conditions, the time at which they enter the rives,
and the duration of holding prior t© spawning.

Organisms respond to extreme high and low temperatures in a manner similar to the dosage-
response pattern that is commen to toxicant effects. Each fish species has @ maxiroum upper
thermal limit (often defined as the “incipient lethal temperature”) that it can tolerate for short
periods of time. In general, fish tend to occupy habitats having water temperatures within the
species’ thermal tolerance range that are somewhat below their upper incipient lethal temperature

limit (Baltz et al. 1987; Cech et al. 1990).

The effects of elevated water temperatures on adult chinook salmen are reporied in several
controlled lab and field studies. For example, Marine (1992) reported that American River
chinook salmon broodstock are consider ed 1o be thermally stressed and prone to lower handling
solerance when hatchery holding p@nd'a@mp@mmr@s'@xc@@d §9°F. Confinement, handling, and
¢hermral stresses can collectively act i effectively reduce the thermal tolerance of chincok
salmon broodstock under hatchery holding conditions.

The literature suggests that for chronic exposures, an incipient upper lethal temperature limit for
pre-spawning adult chinook salmen probably falls within the range of 62.6°F to 68°F. However,
adult chinook salmon have been gbs@rrved to tolerate short-term and tramsient exposure o
temperatures ranging from 375F to 85 high as 80°F during spawning migraticns (DWR 1988).

Bstimates of energetic costs due to increased stress velocities, delays at dams, and elevated water
semperatures indicate potential detrimental effects on repreduction for both sockeye salmon and
chinook salmon (Berman 1990; Berman and Quinn 1991). Exposure ¢ eievated lemperatures
upon entering the river prior o spawning may result in fatty acid complements sequestered in the
ova that are inappropriate for proper embryo development under declining iemperarires during
the late fall months.

The extent to which elevated river temperatures may be bicenergetically affecting the
reproduction of early arriving fall-run chinock salmon in the lower Yuba River is unknown.
Wowever, bioenergetic optimization through selection of cooler water temperatures when
availzsie is clearly important to pre-spawning chinook salmon, as shown by Berman and Quinn
(199}, Berman and Quinn (1991) demonsirated a patiern of behavioral ‘hermoregulation for
pre-spawning Yakima River spring-run chincok salmon. In this study, adult salmen outfitted
with temperature sensitive radio transTnitters consistently sought out cooler thermal refuges
during the pre-spawning period, and meintained an average internal body temperature that was

' 4.5°F below ambient river temperature. This behavioral thermoregulation accounted for an

estimated energetic savings of {2 % 20 percent. In the lower Yuba River, longitudinal
temperature differentials exist for adul fall-run chinook salmon mgm@mgulmon.
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During the early portion (i.e., September and October) of the adult fall-run chincok salmon

upstream migration period,

River. Water temperatures

in upsiream areas depending on bound

conditions.

The most definitive data on the effect
are related to critical thresholds a

a longitudinal temperature gradient can occur in the lower Yube
downstream in the migration corridor can be somewhat warmer than
ary condition temperatures, flow rates, ané ambient

sﬂuggﬁge‘lgviaﬁ;gdﬂvwg@;g;‘ temperatures on adult chincok salmon
ecting acute mortality and disease outbreaks, both in

hatcheries and in the wild. The deteriorating physiclogical condition of Pacific salmon upon
their seasonal maturation and upstream spawning migration render them vulnerable ¢
environmental stressors, such as elevated water temperature. Opportunistic pathogens can gain

advantage over the salmon’s natura

1992).

Elevated water temperatures can impose

l\immugnﬁoiogﬁtaﬂ defenses, resulting in disease (Marine

metabolic and physiological stresses, which can impair

immuniological functions in salmonids and increase their susceptibility to disease. The stress
that can be caused by exposure 10 elevated water lemperatures in adult chinook salmon may

exacerbate the already-compromised immune system that results from the dramatic physiological
siresses associated with re-entering freshwater and final sexual maturation {Marine 1997).

Tisease cocurrence in anadromous salmonids in the lower Yuba River has not been documented.

However, in the nearby lower American River, temperature conditions at the Nimbus Hatchery

in past vears have significantly affected
approach 70°F for amy significant peri

production. When temperatures exceed 60°F and

od, detrimental impacts are evident.  Historical

catastrophic events are cataloged in the hatchery reporis. To summarize, disease cutbreaks and
nigh mortalities are coincident with high ambient water temperatures during the early holding

and spawning period from
vaccination (i.e., iodofore,

of virulent pathogenic organisms (T.

Many of the reports of temperature-
associated pathogenic causes for this mortal
most commonly reported
{Furunculosis), Ceratomyxa shasta
Disezse), Dermatocystidium Spp. and Saprolegnia spp. (Fungal Diseases), Renibacterium
salmoninarium (Bacterial Kidney Disease),

September through November. Improved methods of prophylactic
penicillin) have reduced impacts from femperature and the presence
Veek, CDFQG, pers. comim., 2000).

induced pre-spawning mortality in chinook salmen mention

ity (Marine 1992). The disease organisms which are

in adult chinook salmen include Aeromong saimonicide
(Ceratomyxosis), Flexibacter columbaris {Columnaris

and Infectious Hematopoitic Necrosis Virus (1HNV)

(Marine 1992). With the exception of bacterial kidney disease and THNV, the pathogenicity of
shese disease organisms increases as waler lemperapures rise over the range from SS°F to 81°F.

Bacterial kidney disease, IHNV, and Furunculosis can be transmitied tc eggs and larvae through

ovarian and seminal fluids. There

fore, the diseases that can be carried by adult chineck salmen

potertially can be activated by chronic exposure iC high river temperatures and passed on

through the gametes to affect

the subsequent survival of their offspring.
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Spawning

Ornce in the lower Yuba River, the timing of adult chinook salmon spawning activity is strongly
influenced by water temperatures. When decreasing water temperatures approach approximately
60°F, female chinool salmon on the spawning grounds begin o construct redds, into which their
eggs {simultaneously fertilized by the male) are eventuelly released (SWRCB 2000 Hearing

Exhibit S-YCWA $1). Fertilized eggs are subsequently buried within the streambed gravel. In

" recent years (1991-1998), spawning activity in the lower Yuba River has begun during early

October to late October, and has continued into December in some years.

Groves and Chandler (1999) conducted an actual field experiment on spawning temperatures
cbserved in fall-run chinook salmon of the Smake River and found similer results to those
observed on the lower Yuba River. “In that study, acrial surveys combined with remote
underwater videographs were used 10 observe .ﬁsh activity and to monitor water {emperatures.
Spawning generally began as waler temperatures dropped below 60.8°F. The average
temperature over the entire sample set of redds averaged only 56.5°F during the week of
spawning initiation, indicating that although spawning began at 60.8°F, initial weekly mean
temperature was 56.5°F. These results are consistent with observations from other investigations
conducted through the Pacific Nogthwest (Bumer 1951; Swan 1989: Dauble and Watscn 1997).
Spawning activity usually begins as mean water temperatures fall below about 60°F, with the
majority of spawning occurring at temperatures approaching S6°F.

in the nearby lower American River, Nimbus Hatchery data also provide insight in identifying
ranges of suitable spawning and incubation ,gt@mp@mmmes. In recent years, it has been Nimbus
Hatchery policy to open the gates for fish entrance only when temperatures decrease o about
&0°F at the hatchery, in response 0 high mortality in past lots of fish allowed to spawn at higher
semperatures (T. West, CDFG, pers. cOmm., 2000). o

Berman (1990) found trends in subsequent fry size, with fry produced from adujt -chinook
salmon females held at elevated water temperafure treatments of 66.2°F being subsequently
smaller than fry produced from females held at a control temperature of 57.2°F. A biclogical
consequence of this result is that smaller salmon fry are considered to have lower survival than
larger fry due to increased vulnerability to predation, ceduced overwinter survival, and aiterations
in downstream migration timing.

Incubation

The rate of development of poikilothermic animals varies directly with temperaure. Logistic

ard {neoretical mathematical expressions have been proposed to describe the relationship of

temnperature to speed of embryo development. Donaldsen (1955) found that exposure fo

unfaverable temperatures past the pigmenting stage doubled the hatching period. Seymour

(1956), in an experiment examining constant and fluctuating temperatures of incubation, found

that ‘or Pacific fall-run chinook salmon the hatching period rapidiy declines when constant -
temperatures change from 35°F to 40°F, but, above 40°F, the length of the hatching period was

short and without noticeable change with respect to temperature.
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Healey (1979) found, in a constant temperature eXposure experiment on Sacramento strain fall-

un chinook salmon, that mortalities 10 the fingerling s {
during incubation of eggs and fry development were 51°F t0 61.9°F. These types of experiments

but generally do not- provide information

utilizing constant temperatures are COmumORN,

ng stage were 80% or more when teraperatures

concerning the period of highest sensitivity to temperature, and difference between constant,
fluctuating and variable thermal gradients, which occur in natural envircnments.

Donaldson (1955) in his experiment on effects of lethal temperature exposure to eggs for various
lengths of time found that a 13-day exposure at 63°F killed 10 percent of the embryos, and a 22-
day expesure at 63°F killed SO percent of the embryos. Both 65°F and 63°F groups, however,
showed few mortalities until temperature eXposure approached hatching time. Other studies
corroborate the sensitivity found by Donaldson (1955) and Seymcur (1956} during late embryo
(eleutheroembryo) and early &y (pre-emergent alevin) period which, under near optimal early
incubation temperatures, will fall between 40 and 100 days after fertilization according fo
Seymour’s relationship between temperature and days to hatching. In a recent experiment
conducted by the USFWS (1999), the latent effect of early-life temperature exposure observed in
their experiment on fail-run chinook salmon is consistent with previous studies. USFWS (1999)
suggests several mechanisms for latent mortality including embryc development and

differentiation were altered by elevated temperatures, and yolk coagulation resulting in poor
absorption. Heming (1982) reported faster yolk absorption and lower conversion efficiency as

temperature increased.

Temperature Fluctuations

Seymour (1956) experimented both at constant and varigble temperatures but did not report a
difference in mortality. He did find that, at temperatures of 34°F or 65°F, no eggs survived to
natching, and at constant 60°F and 62.3°F eggs hatched but none survived through the yolk-sac

stage. Also, at constant temperafures of 55°F and 57.5°F hatching had a high success, but
mortality increased to 50 percent oF greaier during the yolk-sac stage.

Daily water temperature fluctuations on the lower Yuba River occur throughout the year.
Variable water temperatures (those temperatures that emulate nafural variation), have been
shown to have reduced negative impacts at higher temperatures compared 1o constant
temperature incubation.. The Environmental “L?xq&gec&i@n Agency (EPA] (1971} found that there

was a significantly greater survival in eggs incubaied at fluctuating temperatures with peaks
above 63°F and a significantly better survival for &y at all temperatures (with one exception) in
the fluctuated temperature group, when compared with constant ‘ernperature groups. This
indicates that there may be significan! benefit to eggs and fry fom a diurnal temperafure
Auctuation at all levels within 2 zone of tolevance of 42°F 10 65°F (EPA 1974).
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Temporal Temperature Gradient

Temperature gradients, or a general trend in water temperatures over time, occur in the lower
Vyba River. Water temperatures show a gradual decline during the late fall period when
incubation begins. In the primary spawning afeas, wafer temperatures can decline several

degrees over the course of a month. Boles et al. (1998) found that eggs incubated ai constant )

water temperatures greater than 60°F of less than 38°F have suffered high mortalities. Survivai
increases, however, for eggs taken at high water temperatures but incubsted at tsmperatures that
gradually decline o the mid-40°F to mid-50°F range. Mortalities in fry were reduced to low
levels when eggs were incubated at constant temperatures of from 5C°F to S5°F, or under
declining temperatures from initial incubation temperatures ranging up to 60°F.

Rearing and Emigration

The issues associated with identifying and prescribing temperature requirements for a single
species, race, and lifestage of fish, particularly juvenile rearing, are complex and heavily
debated, as evidenced at the 2000 SWRCB Yuba River hearings. The variety of methodologies
ased 10 assess thermal impacts can result in 8 variety of interpretations of the data. The lack of

- standardized methodologies and the inappropriate application of laboratory studies to field

conditions can lead to erronecus conclusions.

Fall-run chinook salmon are poikilotherms of “cold-blooded.” Cold blooded animals do not
nave the ability to internally thermoregulate. Thus, salmonids respond immediately to
environmental temperature changes, either metabolically (by changing their metabolic rate which
in tura, affects all organ systems within the body), or behaviorally (e.g. moving to a cooler of
warmer area, if such areas are available).

Because the first priority for fish is immediate survival, metabolic requirements are always
satisfied before energy is spent on other functions, such as swimming, grewth, or reproductiorn.

T there is enough food availabie and if dissolved oxyg conditions are sufficient, then the fish
will grow, within certain thermal ranges. But if either oxygen or ration become limited, the
range of thermal tolerance narrows.

Water temperatures can affect rearing juvenile fall-run chinook salmon through acute impacts, o~
sublethal chronic stress. Indicators of thermal stress on fish include: (1) disease outbreaks; o))
ceduction in growth; (3) reduction in food conversion efficiency; {4) loss of appetite; (5)
hyperactivity or disorientation; and (6) secretion of stress hormeones such as adrenaline.
Subiethal acute changes in water lemperatures and exposure 10 seasonal waier lempera
extrenes act as environmental swessors requiring physiological compensation by fishes. Wail

subiethal water temperature exiremes may be within a range of temperatures tolerated by @
particular species or lifestage, latent deleterious efects may zct on ontogenetic events during
growth and development, or may negatively affect ecological interactions such as predation o7

competition.
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For the juvenile rearing lifestage of chinook salmon in the lower Yuba River, there is uncertainty
in the literature regarding the effects of temperatures between about 60°F and 66°F. This
uncersainty has two major elements: o : ‘

|. Whether food conversion efficiencies and growth rates increase of decrease as temperatures
increase. For example, for fish from the nearby lower American River, Rich (1987) observed
slight decreases in these factors as temperatures increased from 60°F o0 66°F. By contrast,
Cech and Myrick (1999) observed slight increases in these factors as temperatures increased
in this range. '

9. Whether populations of fall-run chinook salmon in the lower Yuba River would be adversely
affected by temperature increases within this range. Shile Rich (1987) observed increases in
disease and mortality in this temperature range due to 2 disease outbreak in her laboratcry

stady, it is uncertain how disease and mortality iv fish in the lower Yuba River would be

affected by changes in temperature in this range, and whether other factors such as growth
rates would predominate over disease and mortality in the overall effect on the population.

Many studies report that survival of cutmigrating fall-run chinook salmon smolts decrease with
increasing water temperatures between 59°F to 75.2°F. Waler temperatures associated with field

distributions of fish are commonly observed to differ from laboratory determined thermal

preference, and are usually lower than thermal preferences observed in the laboratory
experiments. Several plausible explanations exist for these discrepancies, including artifacts of
experimental design (e.g., acute thermal tolerance VQ’SQS chronic field exposure), artifacts of fish
wehavior in laboratory apparafus, and remperature-affected biases in field sampling. By contrast,
laboratory conditions can serve fo clevate the effects of temperature on laboratory fish when
disease outbreaks occur. Fish in laboratory experiments cannot avoid the constant temperatures
by behaviorally thermoregulating, and disease incidence in circulating lgboratory water may
exacerbate mortality at each temperature. R :

Mazine {1997) conducted an anelysis of temperature’s impact on migration success, which
indizatec that both acceleration and inhibition of Sacramento River chinook smolt development
may coeur at temperatures above 62.6°F, and significant inhibition of gill Na-K ATPase activity
ané zssociated reductions of hypo-csmoregulatory capecity may occur with chronic expostre O
elevated temperatures exceeding 68°F. Temperature mediates the physiological response iC
photoperiod inhibiting smoltification at cooler lemperalures, and stirnulstes smoltification at
warmer temperatures, up to  limit. o '

The major consequence of an accelerated of retarded smolt development paltermn is a
foreshoriened or elongated period of smolting and emigration. Such a contraction or extension
of the duration of smoltification may result in asynchronous timing of smoltification, emigration,
and arrival at the estuary. [n the case of accelerated emigration, hypo-csmeregulaiory capability
rnay ot e at an optimal functional level and juveniles may require additional ime in Tesh or
brackish water to adapt to higher salinitics, which could extend the residency period i ‘he Delta.
In the case of retarded emigration, asynchronous fiming may result in physiologic stress
associated with elevated water temperafures in the lower Sacramento River and Delta. Several
lines of evidence and explanatory hypotheses have suggested that the specific period for

Yuba County Water Agency e 22 “Draft Environmiental Zvatuation Report
Yuba River Development Project December 200G

mtp://mnSWP“**«,__t}excj,‘;cq.u§4gg§1§(,Uynam1C/ 1_vAauvLl/1uws.nm

01/17/2001 5:11 PV

~ COM 8869



RIMS Doc ID 2115549 ~ | _ hitp://rimswe2 ferc.fed.us/rims/Dynamic/l_0AO172GY 1.atm’

emigration of juvenile salmonids from the freshwater stream environment tc the sea is probably
adaptive, minimizing predation risks and maximizing growth oppertunities (Marine 1957). '

! Based on daily records of the number of chinook salmon salvaged at the Hallwocd-Cordua Canal
fish screen, the spring emigration period of juvenile salmon can begin as early as mid-April and
continue until mid-June. However, CDFG has not initiated salvage operations early enough in
the season to sufficiently address the overall cutmigration pericd. For the sampling that has been
conducted, most juvenile chinook salmon emigrate past Daguerre Point Dam in April and May
with peak numbers in early to late May. Emigration timing may reflect the efffect of spring water
temperatures on salmon growth rates and readiness to migrate. It has been suggested that low
water temperatures associated with high flows during the spring rearing period resuit in slower
growth rates and later emigration from the lower Yuba River. Conversely, higher water
temperatures associated with lower flows result in higher growth rates anc sarlier emigrations
(SWRCE 2000 Hearing Exhibit S-YCWA-19). '

NMFS recently recognized this phenomenon in its Draft Biclogical Opinion on the Potter Valley
Project on the Eel River, California (NMFS 2000). NMFS (2000) states..."Chincok salmon
critical habitat in the reach between the doms is not functioning due o cold water releases from
Scost Dam which results in slowed growih and delays juvenile chinook salmon emigrations.
Saimonids are exposed to adverse thermal conditions, which reduce iheir survival and
outmigration success, when they reach the fower mainstem river during the hot summer
montns... "

Additional data obtained from the CDFG Rotary Screw Trap in the lower Yuba River may
provide additional information regarding this issue. However, these dala were not available
during the preparation of this report.

34  SPRING-RUN CHINOOK SALMON
34.1 [Historic Abundsnce and Population Trends

Spring-run chinook salmon were probably the most abundant salmon in the Cenirai Valley,
before dams reduced or eliminated access to much or all of their hisiorical spawning habitat
{Carmmpbell and Moyle 1990; Fisher 1994). Early estimates of total population size are not
available, but commercial landings of spring-run chincok saimon during the late 18C0s ranged
from 127,000 to 600,000 (CDFG 1998). The primary holding and spawning areas of spring-run
shinook salmon were the middle and headwater reaches of the San Joaquin, Feather, Sacramento,
McCioud, and Pit Rivers, and most perennial tributaries that were large and cold enough to
- support salmon through the summer (USFWS 1995).

Historical records indicate that Central Valley spring-run chinook salmon pepulations have
deciined dramatically since the mid- to late 1800s. Major factors that contributed tc early
declines included over-fishing, habitat destruction from mining and other land uses, and dams
that sliminated or reduced access to much of the historical helding and spawning habitat.
Declines continued through the early to mid-1900s as a result of the continued construction of
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dams and corresponding loss of habitat on the mainstems and most major tributaries of the
Sacramento and San Joaquin rivers (Yoshiyama et al. 1998).

2 At present, nearly all large spring-run chinook salmen populations in the Central Valley
(including the Yuba River) have been extirpated and the remaining populations {(in Butte, Big
Chico, Deer, and Mill Creeks) have been significantly reduced (Campbell and Moyle 199C). The
most consistent, self-sustaining wild populations of spring-run chinook salmon remaining in the
Central Valley are in Deer and Mill Creeks, although runs in Butte Creek have increased and
remained relatively stable in recent years. Other runs are maintained by hatchery production
(e.g., Feather River) or straying. '

The decline of spring-run chinook salmon populations in recent decades is poorly understood but

is probably related to: (1) poor survival of emigrating juveniles, especially in the Delta; (2)
limited access of adults to upstream spawning areas, especially in dry years; (3) commercial and

sport harvest and poaching; and (4) adverse interactions between wild and hatchery spring- and
fal}-run chinook salmon (e.g., hybridization) (USFWS 1995). Extended droughts and poor ocean
productivity may also have contributed to reduced abundance in recent decades. Inland habita:
conditions currently influencing the survival of spring-run chirook salmon include’ glevated -
water temperatures, water diversions and exports, restricted and regulated flows, entrainment of

fish imto unscreened or poorly-screened diversions, and poor quality and quantity of the
remaining habitat (63 FR 11481).

Spring-run chinook salmon had virtually disappeared from the Yuba River by 1959 (Fry 1961;
Wooster and Wickwire 1970). Major in-basin factors contributing 0 the decline were migration
barriers, hydraulic mining, and water diversions. Hydraulic mining in the Yuba River watershed
from 1850 to 1885 caused exiensive habitat destruction. Betwoen 1900 and 1941, debr's dams
constructed by the California Debris Commission and now owned and operated by the Corps on
¢the lower Yuba River to retain hydraulic mining debris completely or partially blocked the
rmigration of chinook salmon and steslhead to historic spawning and rearing habitats {Wooster
and Wickwire 1970; CDFG 1991; Yoshiyama et al. 1996). Spring-run chircok salmon and
steeihead populations were probably severely affected because of inadequate flows and high
water temperatures below the dams during the summer. it is likely that native spring-run
chinook salmon were extirpated during this peried. Water diversions also contributed to poor
‘~abitat conditions below the dams, especially in dry years. Englebright Dam, completed in 1941
by the California Debris Commission and now owned and operated by the Corps, completely
blocked spawning runs of chinook salmon and steelhead, and is the upstream limit of fish
migration today. S ‘

Since the completion of New Bullards Bar Dam in 1970 by YCWA, higher, colder flows in the
jower Yuba River have improved conditions for over-summering and spawning of spring-run
chinook salmon in the lower Yuba River. Small numbers of chinock salmon that exhibit spring-
~un characteristics have been observed (CDFG 1998). Although precise escapement estimates
are not available, the USFWS testified at the 1992 SWRCB lower Yuba River hearing that “.q
popuiation of about 1,000 aduit spring-run chinoock salmon now exists in the lower Yuba River.”
(SWRCB 1994, p. 43). The origin of these fish and their genetic relaticnship with fall-run
chincok salmon are unknown. The run may have originated from plants of hatchery-reared
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spring-run in the lower Yuba
- during annual carcass surveys indicate that hatchery strays from the Feather River contribute to

the ran. The presence of a genetically distinct, naturally sustained populaticn of spring-run

http://rimswe“-f-1~ferc.fed.us/rims/Dynamic/l_OAO173X9U.htm .

River during the 1970s. Limited observations of tagged adults

chincok salmon has been questioned because of the lack of consistent suitable water

temperatures during the early spawning peried (September-October) and the high potential for

hybridization of spring- and fall-run chinock salmon (CDFG 1598; Brown and Greene 1593;
SWRCB 1994).

3.42 Lifie History and Habitat Utilization

No specific information exists on the life history and habitat requirements of spring-run chinook
salmon in the lower Yuba River. Spring-run chinook salmen cannot be reliably distinguished
from fall-run chinook salmon during spawning and rearing periods because of overlapping
spawning periods, juvenile sizes, and ofher life history traits. Reported information on the life
history and habitat requirements of Central Valley spring-run chinock salmon can be found in
the Report to the Fish and Game Commission: A Status Review of the Spring-Run Chinocok
Saimon (CDFG 1998) and Habiiat Restoration Actions fo Double Natwral Production of
Anadromous Fish in the Central Valley of California (USFWS 1995). ’

Aduit spring-run chinook salmon enter spawning streams from mid-February through July;
upstream migration generally peaks in May. Adults continue their migration to summer holding
areas where they remain uniil spawning begins (late August through October). Lisnited
observations by CDFG indicate that adult spring-run chinook salmon migrate into the lower
Yube River from March through June and spend the summer in deep pools in the Narrows Reach
(Beak 1989). Spring-run chinool salmon typically spawn from late August through October,
although spawning occurs later at lower clevations. In the lower Yube River, the earliest that
chinook salmon redds have been observed in the Garcia Gravel Pit Reach (primarily above Parks
Bar) has been mid-September (CDFG 2000). Little spawning habitat exists upstream of the
major summer holding area (Narrows Reach). Egg incubation and fry emergence generally
occur from September through January. :

Juvenile chincok salmon display considerable variation in sitream residence and migralory
sehavior. Juvenile spring- and fall-run chinook salmon may leave their natal streams as fry soon
afler they emerge or rear for several months 1o & year befors migrating as smolts or yearlings
(Yoshiyama et al. 1998). Recent fish trapping operations in the lower Yuba River indicate that
large numbers of chinook salmon fry leave the river during winter (CDFG 2000). A second,
smeller migration peak of smolt-size fish occurs from April through June. In additien, a porticn
of the juvenile chinook population rears in the lower Yuba River through the summer and may
not leave the river until the subsequent fall or winter. These observations generally apply ‘o fall-
rur chizook salmon but may alsc apply, to an unknown degres, to spring-run chinock salmep.
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3.4.3 Temperature Requirements

The temperature requirements for spring-run chinook salmon are assumed to be similar to those
of other runs of chinook salmon from the same geographic region. Spring-tun chinook salmon
semperature requirements are likely very similar to those of fall- and late fall-run chinook salmon

discussed in the previous section.

3.8 STEELEEAD
55.1 Historie Abundance and Population Trends

Historical information on Central Valley steelhead populations is limited. Steethead ranged
throughout accessible tributaries and headwaters of the Sacramento and San Joaguin Rivers
before major dam construction, water "development, and other watershed disturbances. The
steelhead sport fishery on the Sacramento River below Redding developed primarily after Shasta
Dam was built, either because the flow and temperature changes improved habitat conditions or
because the controlled flows simply made steelhead more available to anglers (McEwan and
Jackson 1996). :

Estimates of steethead run size have been sporadic and limited to only a few locations over the
last 5O years. Annual run size in the Sacramento River above the mouth of the Feather River

during 1653-1958 was estimated at 20,540 fish (Hallock 1989). Although an accuraie etimate
s pot available, the present annual run size for the entire Sacramento River Basin, based on
280D counts, hatchery counts, and available 0 | spawning escapement estimates, is
arobably fewer than 10,000 fish (McEwan and Jackson 1996). The most reliable indicators of
cecent declines in hatchery and wild stocks are trends reflected in RBDD and hatchery counts.
Angual counts at RBDD declined from an average of 11,187 adult fish in the late 1960s and
1570s 1o 2,202 adult fish in the 1990s. Recent counts at Coleman, Feather River, and Nimbus

Hatcheries also are well below the historical _average. Frank Fisher (CDFG) estimated that
the Sacramento River system are of hatchery

currently 10-30% of adults returning to spawn in
origin {(McEwan and Jackson 1996).

TDEG estimated that only about 200 steelhead spawned in the lower Yuba River annually before
New Bullards Bar Reservoir was completed in 1969. From 1970 to 1979, CDFC annually
stocked 27,270-217,378 fingerlings, yearlings, and subcatchables from Coleman National Fish
Hatchery into the lower Yuba River (CDFG 1991). Based ca angling data, CDFG estimated a
un size of 2,000 stecihezd in the lower Yuba River in 1975. The current status of this
population is unknown, but it appears to be stable and able to support a significant sport fishery
{McEwan and Jackson 1996). The Vuba River is currently managed for natural steethead
production (CDFG 1991). o ‘ :

Many of the freshwater habitat factors cited for declines in spring-run chinock salmor runs
generally apply to steethead as well, because of their need for tributaries and headwater streams
where cool, well-oxygenated water is available year round. Historical declines in steethead

sbundance have been atwributed largely tc dams that eliminated access to most of their historic
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spawning and rearing habitat, and restricted steelhead to unsuitable habitat below the dams.

Other factors that have contributed to the decline of steelhead and other salmonids include

habitat modification, overfishing, disease and ‘predstion, inadequate regulatory ‘mechanisms,
) climate variation, and artificial propagation (NMFS 1996).

Mos: wiid, indigenous populations of steelhead occur in upper Sacramento River tributaries
below RBDD (Antelope, Deer, and Mill Creeks). Nanurally spavwning populations also occur in
the American, Feather, and Yuba Rivers, and possibly the upper Sacramentc and Mokelumne
Rivers, but these populations have had substantial hatchery influence and their ancestry is not
clearly known (Busby et al. 1996). Steethead runs in the Feather and American Rivers are
sustained largely by Feather River and Nimbus (American River) Hatcheries (McEwan and
Jackson 1996). : ‘

352 Life History and Habitat Utilization

Historical records indicate that the upstream migration of adult steelhead in the mainstermn
Sacramento River staried in July, peaked in September, and continued through February or

Mazch (McEwan and Jackson 1996). Upstream migration in the lower Yube River occurs from

August frough March and peaks in October and February (CDFG 1991) Ceniral Valley
steelhead spawn mainly from January through March, but spawning has been reported from late
December through April (Hallock et al. 1961). In recent years, Most Spawning adulis and redds

have been observed from early January through May, but redds have been observed as late as

August. Many of the late-spawning fish appear to be resident rainbow trout. Most.
steelhead/rainbow trout redds and spawning adults have been observed upstream of Daguerre
Point Dam with the largest concentrations above Parl (SWRCB 2000 Hearing Exhibit

S-YCWA-19). A run of “half-pounders™ has been repo ed in the lower Yuba River (CDFG

1991). Egg incubation occurs from January through May, and fry emerge from February through
June (CDFG 1991).

Juvenile steelhead rear throughout the year and may spend from 1 to 3 years in freshwater before
emigrating to the ocean. In the lower Yuba River, most rearing occurs upsiream of Daguerre
Point Dam (SWRCB 2000 Hearing Exhibit S-YCWA-19). “Tn general, juvenile steethead
emigrate as smolts from March through June (CDFG 1991). Detailed descriplions of the life
history and reported habitat requirements of steelhead in Califoria can be found in the Stezlhead
Restoration and Management Plan for California (McEwan and Jackson 1996).

358.53 Temperature Regquirements

The temperature requirements for steelhead are generaily assumed to be similar to those of runs
of cnincok salmon from the same geographic region. Steelhead temperature requirements are

likely very similar to those of spring-run chinocok saimon discussed in the previous section, Wwith
the addition of recent results on juvenile steelhead. '

Yuba County Water Agency 27 — “Draft Environmental Evalugtion Report
Yuba River Development Project : December 2000
/
Lof i . 01/17/2001 5:13 PV




RIMS Doc ID 2115549 http:/Timsw- = .terc.‘Ied.us/th/uynarmC/1_UAU L/oLu.ntm

A laboratory thermal tolerance study (Cech and Myrick 1999) was recently conducted on the
nearby juvenile Nimbus strain of steelhead, showing that they exhibited a higher level of
ternperature independence of growth, oxygen consumption, ration, and thermal preference than

! has been previously reported for other steelhead strains over the range of 51.8°F to 66.2°F.
Nimbus steelhead swimming performance and thermal ftolerance generally increased with
increasing temperatures. Nimbus steelhead used in this study preferred temperatures between
62.6°F and 68°F, irrespective of ration level or rearing temperature. Nimbus steelhead preferred
higher temperatures than the 44.6°F to 60.1°F range reported as optimal for California steelhead
(McEwan and Jackson 1996).

The lack of any kind of raticn effect on thermal preferences is of particular interest, as other
studies have reported that fish may behaviorally thermoregulate and seek lower temperatures
when rations were restricted to decrease their meintenance metabolic costs. 1t is likely that the
difference between the two ration levels tested by Cech and Myrick was not sufficient to elicit
such a response in the Nimbus steelhead (Cech and Myrick 1999). However, reduced ration
levels of 82 percent to 92 percent of full ration did result in reduced growth rates, swimming
performance, and oxygen consumption rates.

The preferred thermal range for juvenile Nimbus steelhead was found to be 62.6°F to 68°F; thus,
their metabolic rates near that temperature range are likely to show thermal-independence (Cech
and Myrick 1999). An ecclogical advantage of this temperature-insensitivity in respiration is
that Central Valley steelhead can move to warmer water to take advantage of the higher growth
and, possibly, activity rates without incurring a significant maintenance metabolic cost, provided
that sufficient food is available (Cech and Myrick 1999).

40 ENVIRONMENTAL BASELINE

The environmental baseline section of this EER serves as the basis of comparison ¢ determine
whether operation of the New Bullards Bar Dam and Reservoir and Narrows II Powerhouse
components of the YRDP may affect anadromous salmonids in the project area. Tne
enviropmenta! baseline represents those conditions in the Yuba River which existed prior lo the
time of initial operation of the YRDP in 1970. To the extent possible, conditions existing during

the period proximately prior to 1970 are used to characterize the environmental baseline.

4.1 PROJECT AREA

Englebright Dam, constructed in 1941 by the California Debris Commission and currently under
the jurisdiction of the Corps, completely biocked anadromous fish migration and constitutes the
upstream limit of available anadromous fish habitat. Thus, the project area in this EER consisis
of the lower Yuba River downstream of Englebright Dam to the confluence with the Feather
River.
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4.1.1 General Habitat Characteristics
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The lower Yuba River extends ,gxppmxﬁmaﬁ@ﬂy 24 miles from Englebright Dam to its confluence
with the Feather River (see Figure 1). Two wributaries, Deer Creek and Dry Creek, enter the

lower Yuba River at about
differences in hydraulic conditio
species distribution, Beak (1989)

River Mile (RM) 23 and RM 14, respectively. Based on general
ns, channel morphology, geology, water conditions, and fish

divided the river into four reaches -- Namrows Reach, Garcia
Gravel Pit Reach, Daguerre Point Dam Reach, and Simpson Lane Reach.

The Narrows Reach extends about two miles downstream from Englebright Dam. In this reach

the channel is steep and ‘consists of
canyon. Spring- and fall-run ¢hinool

[ rapids and deep pools confined by a bedrock
d sicelhead can migrate as far as Englebright

Dam, but spawning gravels are scarce in the Narrows Reach.

Downstream of the Narrows Reach, the channel enters the alluvial valley plain where massive
quantities of hydraulic mining debris remain from past gold mining operations. The Garcla
Grave! Pit and Daguerre Point Dam Reaches continue 18.5 miles to the downsiream end of the

Yuba Goldfields (RM 3.5) near Marysv
salmon and steclhead spaw
alternating pools, runs, and
Point Dam, located at RM 11,

ille. These reaches, which comiain most of the chinook
ning and rearing habitat in the lower Yuba River, consist of
ffles with predominantly cobble and gravel substrates. Daguerre
s, mearks the boundary between the Garcia Gravel Pit and Daguerre

Point Dam Reaches. The Garcia Cravel Pit Reach generally provides greater habitat complexity

¢han the Daguerre Point Dam R

each, including greater development of bar complexes, side

channels, and shaded riverine aquatic cover. The channel downstream of Daguerre Point Dam
sends to be more uniform with a lower proportion of bar complexes and riffles. The lower 3.5
miles of the lower Yuba River (Simpson Lane Reach) are bordered by levees and are subject t©
the backwater influence of the Feather River. The streambed in this reach is dominated by finer-
grain deposits and lower abundance of gravels and cobbles. SRR

42 HYDROLOGY

The unique characieristics of Yuba River Basin hydrology, including unimpaired runoff and

proper indicators for hydrologic co
detgil in Yuba River Index: Water Year

nditions in the basin (i.e., Yuba River Index), are discussed in
Classifications for the Yube River (B-E 2000). The

annual estimated unimpaired runoff of Yuba River near Smartville is 2,245,000 AF on average

(1921-1994). Annual unimp
4,926,000 AF (S-YCWA 2, p.

sired runoff has varied from a low of 369,300 AF fo a high of

2). The monthly distribution of Yuba River unimpaired flow near

Smarvilie is presented in Figure 6. Two equally important sources of Yuba River unimpaired
flow ‘nelude: { 1) seasonal storm runoff from October to March; and (2) stowmelt runoff from

April 1o July {or to September if base.
sombined effects of these two sources of

flows in August and September are included). The

noff characterize Yuba River Basin hydrelogy.
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Figure 6. Monthiy distribution of Yuba River unimpaired flow near Smartville
(source: SWRCB 2000 Hearing Exhibit S-YCWA-19)

The Yuba River Index divides water years into five categories:
sbove normal, and wet. Figure 7 shows the average Yuba River

critical, dry; helow normal,
unimpaired runoff near,

Smarcville by water-year type. The annuzl average runoff ranges from 3,485,000 AF in wet

years to 868,000 AF in critical years with

an exponential decline trend. Snowmelt runoff

accounts for approximately 50 percent of the annual runoff in all year types, except in wet years.
when there is a larger percentage of storm runoff. o R

Yuba River Unimpaired Flow
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Figure 7. Average Yuba River Unimpaired Flow near Smartville by year types.
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42.1 Instream Flows

Since the mid-1800s, water development in the Yuba River Basin for flocd control, water

‘supply, hydropower generation, and recreation has resulted in significant changes in the

magnitude and seasonal pattern of flows and temperatures in the lower Yuba River. These

charges have affected the quantity and quality of habitat available to chincok .salmon and

steelhead. As early as the mid-1800s, runoff patterns were also likely affected by hydraulic
mining activities, logging, and other watershed disturbances. After construction of Englebright
Dam in 1941, but before operation New Bullards Bar Reservoir in 1970, the hydrograph was
characterized by a pattern similar to unimpaired conditions, but with reductions in the magnitude
of spring, summer, and fall flows due to diversions and other consumptive uses in the upper
basin and lower river.

Flows in the lower Yuba River since completion of Englebright Dam in 1941, but prier to initial
operation of the YRDP in 1970, are presented in Figure 8. In general, flows increased from
winter to peak flow rates during April and May, and rapidly decreased thereafler to annually low
levels during summer. Flows at Smartville were typically somewhat higher than those at
Marysville, particularly from June through October. In fact, during Summer {uly through
September) flows upstream at Smartville were more than twice as high as those at Marysville.

For comparstive purposes, flows that have occumed since operation of the YRDP also are

presented.
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Figure 8. Median flow of historically recorded flows in the lower Yuba River at
the Smartville and Marysville USGS gages.
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423 TFlow Fluctuations

The natural hydrograph of the Yuba River is generally characterized by: rapid increases and '

decreases in flows in late fall through winter (November through March) associated with major
rain storms; more gradual, sustained increases and decreases in flow in the spring (April-June)
associated with snow melt; and relatively stable, low flows during the dry season in summer and
fall (July-October). The magnitude of these seasonal pattems is affected by natural variation in
the amount and timing of precipitation and runoff from year to year. Before the operation of
New Bullards Bar Reservoir, Englebright Reserveir and other upstream storage and diversion
facilities affected the magnitude and rate of natural flow changes. A comparison of the
magnitude and frequency of daily flow changes before and after 1970 is presented in Table 1.

43 WATER TEMPERATURE

Histerically, the lower Yuba River was primacily used by fall-run chinook salmon for spawning

and rearing during the fall, winter, and early spring. Before the cperation of New Bullards Bar

Reservoir, suitable flows and water temperatures for attraction and spawning of fall-run chinocok
salmon were generally not available until the onset of declining air temperatures and increases in
flow associated with the first substantial iober and November. Flows in the lower
Yuba River during the summer and early fall were generally too low and water temperatures (00
high to sustain significant salmonid populations. Fall-run chinock sal were uniquely
adapted to conditions in low-elevation mainstem rivers because of their “ocear ¢
in which adults spawn soon after entering freshwater and juveniles begin their seaward migration
soon after emergence. Consequently, although Englebright Dam eliminated a portion of their
historical spawning and rearing habitat, fall-run chinook salmon populations were able o sustain
themselves in the remaining habitat below the dam. :

By conirast, spring-run chinock salmon and steelhead historically spawned in higher-elevation
reaches and tributaries of the Yuba River system. Spring-rin chinock salmon and steelhead

occurred primarily in the lower Yuba River as migrating aduits and juveniles during the winter

and spring. runoff periods. Spring-run chinook salmon are generally characterized by their

“giream-type” life history in which adults spend relatively long periods of time in fFreshwater

befere spawning and juveniles may rear for a year or more before migrating to the ocsan.
Therefore, in contrast to fall-run chinock salmon, spring-run chincok salmon require access 1

higher elevation reaches of the watershed where suitable water temperatures are available year-

cound. The lower Yuba River did not provide suitable ‘water temperatires and may have lackec
other important physica! attributes of habitats used by spring-run chinook salmon and steetheac
in higher-elevation reaches and tributaries. Consequently, elimination of access o criticel
spawning and rearing habitats above Englebright Dam was likely a major cause of the demise of
P inen ehinook salmon in the Yubs River, Because of similar ifs history 2ad waiet

terperature requirements, steelhead wers pr ably ‘affected similarly by the consiruction of
Eng ebrignt Dam.
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Table 1. Magnitude and Frequency of Daily Flow Changes (Median Values) by Month at the Smartviile Gage
during Pre- and Post-New Bullards BNRF%?W@F Permods (1950-1969 and 1970-1999, respectively).
( | N NG MRS ot e b J
Cct  Nov  Dec Jan Feb Mar A‘pir» “ May hume Eaaﬁy T aug .?Sfe%,;t l
Increases i2 1 i5 7 2 10 6 § 6 4 4 it
) :
Maximum 90 62 77207 115 25 44 27 20 8 4 12
pegcent
increase
Number of 3 11 1] 10 8 12 14 13 7 5 8 5
days with . :
increases
Decreases -7 -8 -8 -8 -8 -5 -7 -7 =7 -4 -3 -
{cfs)
Maximum -24 -29 -26 41 -39 -28 -22 -20 -2C -13 -6 -23
percent
decrease
Number of il 9 14 16 19 18 1€ is 22 15 10 1z
days with
decreases
AT e
Increases 1 3 3 9 (@) 12 4 s 3 Z 2 3
{cfs)
Maximum 22 8 18 51 96 79 25 28 27 25 ¢ 23
percent
increase
!
Number of 12 10 11 e 2 10 i 12 12 12 ) X 1
days with |
increases ;
Decreases -2 -2 -2 -S -5 -5 -3 -3 -4 -2 C-2 -2
{cfs)
| Maximum -12 -4 -13 -32 -39 -26 -21 -14 -22 -15 -9 -23
percent ' co
decrease
Number of | il 9 13 14 i3 15 12 14 14 13 12 12
days with
decreases A
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Under natural hydrologic conditions, flows during the summer and early fall were generally toc
Jow and water temperatures too high in the lower Yuba River to support viable populations of

) spring-run chinock salmon and steethesd. Figure 9 shows the annual temperature regime for the -
only pre-project period when records are available (1965-1968). For comparison purpeses, twe
time pericds subsequent to initial operation of the YRDP also are presented.

1965-1968 |
1981899
1974-1977

a0

%J@.\Uﬁ’@ﬁ]@%@%\ﬂw
H 1 © 1 © U1 © W

[&Y]
1921

W
(&)

GCT WOV DEC JAN FZB MAR APR MAY JUN JUL AUS SEP

Figure 9. Monthly average of daily Yuba River temperatures at the Marysviile gage for periods
of pre-and post-Yuba River Development Project (source: SWRCB 2000 Hearing Exhibit S-
YCWA 19).

The pre-YRDP temperature regime is characterized by high summer and fall mean monthly
temperatures up o the mid-70°F and low mean monthly winter temperatures down %0 the mid-
AQ°F. Because the water flowed into the lower Yuba River only pertially impaired by upstream
deveicpment and impoundments, water temperatures were strongly dictated by the ambient
seascnzl conditions, snowmelt, and the fluvial landscape. The lower Yuba River is in the
fioodplain of the Yuba River Basin and exhibiis shallow, relatively warm waler temperature
~onditions in the late summer following late spring snowmelt. Under pre-YRDP conditions,
high and cold winter flows, and low and very warm summer flows, dictated lower Yuba River
water {emperatures. '

44 CEOMORPHOLOGY AND SPAWNING GRAVEL AV AHILAIBELZT\Y 1

The massive influx of sediment from hydraulic and dredge mining in the lower Yuba River
during the late 1800s and early 1500s caused dramatic changes in channel course, geome(ry, and
bed clevation. Since then, the river has incised into the debris plain downstream of the Narrows
Reach and has changed from an unstable, braided channel to a relatively stable, single-thread

channel (Beak 1989). However, because the channel and flocdplain are dominated by
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unconsolidated cobble and gravel substrates, high winter flows result in active channel
migration, especially in the Garcia Gravel Pit Reach. ‘Since 1941, Englebright Dam has been a

barrier to downstream transport of coarse and fine sediments t0 the lower Yuba River.

Disruption of this supply has undoubtedly led 1o channel adjustments which may be reflected in
the relatively stable character of the river in recent decades. '

Extensive dredger- tailings ocour along the lower “Yuba River in an area known gs the Yuba
Goidfields (see Figure 3). Past dredging operations in this area have resulted in loss of fine-
grained sediments and creation of porous and uniform deposits of cobbles and gravels. The
Goldfields confine the surface waters of the lower Yuba River but convey large volumes of
underflow that persists through the dry months and contribute to river flows through lateral
acoretion. The Goldfields contain a network of dredger ponds and chanrels connected

hydraulically by surface and subsurface flows.

Refore 1941, when Englebright Dam was constructed, spawning gravels were supplied to the
tower Yuba River from upstream sources in addition to local sources, including Deer and Dry
Creeks, the Goldfields, and the dredger tailings along the Carcia Gravel Pit and Daguerre Point
Dam Reaches. Since 1941, spawning gravels have been supplied to the river largely from local
sources of large amounts of hydraulic mining debris deposited in the river bed between the mid-
1800s and 1941. Historicaily, a portion of the chinook salmon and steelhead runs entered and
spawned in the Goldfields. ' '

45 FISH PASSAGE AND DIVERSIONS

Daguerre Point Dam and the diversions at this location are not part of the YRDP. Nonetheiess,

discussion of fish passage issues is presented 1o provide the appropriate context io the
Environmental Baseline section of this report.

Daguerre Point Dam, constructed in 1906 by the California Debris Commission aind now cwned
and operated by the Corps, is the diversion point for three major diversion facilities that account
for the majority of diversions on the lower Yuba River (Norih Canal, Scuth Canel, and Pumpline
Diversion). lrrigation diversions generally cosur &om March through October, but diversions
may extend to mid-Janvary for flooding of tice fields for waterfow! habitat and rice siraw
decomposition. The three diversions have 2 combined capacity of 1,085 ‘efs.  DFC {1991)
conciuded that cumulative losses of juvenile chinook salmon from impingement, entrainment,
and predation are significant.

The dam impeded fish passage for many years wecause of the lack of functional fish ladders
(Wooster and Wickwire 1970; CDEG 1991). Fish passage was improved with the installation of
new ladders in 1950, and is currently considered adequate for chinook salron based on annual
spawning escapement surveys (CDFG 1991), although design deficiencies have been identified
inciuding inadequate atraction flows, pericdic obstruction of the ladder by woedy debris,
operating criteria that require closure of the ladder at high flows, and the proximity and
orientaticn of the ladder entrances to the spiliway (CDFG 1991; USFWS 19%4). Adult salmon

nave been observed leaping at the face of the dam, indicating that migrating adults may not

- Yuba County Water Agency T 35 Draft Environmenial Evaluation Repor!

Yube River Development Project : December 200G

01/17/2001 5:16 PV

.. http:/Timswe* terc.ted.us/rims/Dynanmuc/i_UAUL/3 X Sik.0mm

/




RIMS Doc ID 2115549 o ~ ' DL/ TIMS W= . IETC.TEA. US/THNS/ IUYNAITIL/ L VAL L (7€ 3J. 11T

readily find the entrances to the fish ladders which may lead to some degree of injury, delayed

migration, and/or blockage. Several modifications to the existing fish ladders have been

proposed to address these problems and improve fish guidance and overall ladder efficiency
3 (USFWS 1995).

CDFG operates a V-shaped, punched-plate screen in the North Canal about 0.25 miie from the
river. This screen is reported to be efficient in preventing the entrainment and impingement of
juvenile salmonids. However, significant losses of fish reportedly occur as 3 result of predation
in the intake channel and removal of the screen during the summer when downstream migrating
juvenile steelhead are present. The South Canal diversion facility includes a 450-foot long
porous rock fish barrier fitted with a fine-mesh screen. A number of studies have been conducted

at the South Canal diversion facility to determine the effectiveness of the rock barrier in

preventing fish entrainment. These studies have been inconclusive, but indicate that predation
may be a problem in the adjoining intake and bypass channels (SWRCB 1996). The Pumpline
diversion facility, located about 0.9 mile upstream of Daguerre Point Dam, was effectively
unscreened for many years, resulting in small entrainment losses (CDFG 1991). A new fish

screen was installed at this facility in 1999.

Predation on emigrating salmonids generally increases at dams and diversions where young fish
may be concentrated, disoriented, or unable o avoid predators as they would under natural
rverine conditions. The potential exists for increased levels of predation at Daguerre Point Dam,
where conditions provide predator habitat and increase the vulnerability of juvenile salmon and
steelhead compared to other areas of the river. Predation rates on juvenile salmon and steelhead
are likely to be higher downstream of the dam because the dam generally restricts striped bass,
American shad, and other predatory species to this reach. - '

46 RIPARIAN HABITAT

Deposition of hydraulic mining debris, subsequent dredge mining, and loss/confinernent of the
active river corridor and floodplain of the lower Yuba River since the mid-1800s probably
eliminated much of the riparian vegetation zlong the lower Yuba River. In addition, the large
quantities of cobble and gravel - that remained generally provided poor conditions for re-
=sta’s.ishment and growth of riparian vegetation. Englebright Dam also inhibited regeneration of
ripasian vegetation by preventing the transpert of fire sediment, woody debris, and autrients
fom upstream sources to the lower river.

47  WATER QUALITY

Relatively little information is available regarding water quality specific to the pericd prior t©
initia. operation of the YRDP. However, human activities are known to have historically
impaired the water quality of the Yuba River, including the lower Yuba River. Cold ‘mining,
particularly hydraulic mining, introduced vast quantities of silt and sediment to the river and
undoubtedly resulted in high turbidities. Gold mining also introduced mercury o the river as 2
waste product of the gold amalgamation process (Beak 1989). Mercury is extremely foxic in
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methylated form. A more detailed discussion of water quality relative to the past three decades is

presented in Section 5.6 of this EER.

50 PROJECT EFFECTS
51 OVERVIEW

Spring-run chinock salmon and steelhead, both listed as threatened species under the federal
ESA, historically migrated considerable distances up the South, Middle and North Yuba River to
spawn and rear (SWRCB 2000 Hearing Exhibit S-YCWA 19, pgs. 3-9). The construction of
Daguerre Point Dam i 1906 and Englebright Dam in 1941 by the California Debris
Commission, and now owned and operated by the Corps, blocked these migrations and
decimated the Yuba River populations of these fish (SWRCB 2000 Hearing Exhibit S-YCWA
19, pgs. 3-9).

In contrast to these two Corps dams, New Bullards Bar Dam and Reservoir, constructed by
YCWA on the North Yuba River in efits for - ]

New Sullards Bar Dam and Reservoir was constructed upstream of Englebright Dam, and thus
never blocked the migrations or adversely affected the habitat availability of any salmon of
steethead (SWRCB 2000 Hearing Exhibit S-YCWA 19, pgs. 1-2, 3-9).

1969, created substantial benefits for Yuba River fisheries.

Since New Bullards Bar Reservoir began operations in 1970, it has significantly increased
summer and fall flows in the lower YubéikRﬁv@u‘, and significanily reduced water temperatures (by
up to 10°F) during these times (SWRCB 2000 Hearing Exhibit S-YCWA 18, p. 3). Since 1993,
when current procedures for the operation of the multi-level outlet at New Bullards Bar Dam
were =stablished (see Section 2.3), average summer waler temperatures have dropped by up o
10°F compared to pre-project levels (see Figure 9). Both changes in flows and changes in
temperatures have significantly benefited lower Yuba River fisheries. Because of the more-
Savorabie lower Yuba River conditions that were created by operation of New Bullazds Bar
Reservoir, spring-run chineok salmon and steelhead now can successfully migrate, spawn and
rear in the lower Yuba River (SWRCB 2000 Hearing Exhibit S-YCWA 9, pgs. 3-9).

Operation of New Bullards Bar Reservoir also has benefited fall-run chinook salmen. The long-
term average of adult chinook salmon populations returing to the lower Yuba River
representing the post-YRDP period (1972-1999) of 14,421 fish per year is higher than the pre-
YRDP period (1953-1971) of 12,906 fish per year (SWRCB 2000 Hearing Exhibit
S-YCWA-43). During the past four years, lower Yuba River salmon runs havs numbered
setween 25,000 and 30,000 adult fish, even though there is nc hatchery on the Yisa River
{(SWRCB 2000 Hearing Exhibit S-YCWA 43). These past four vears reflect the pericd when
adult returns represent the year-class whose in-river lifestages were subject to the year-round,
colder water reieases from the low-level outlet of New Bullards Bar Dam beginning in 1993.

Since :970, operation of New Bullards Bar Dam and Reservoir has benefited spring-run chinock
salmon, steethead, and fall-run chinock salmon in the lower Yuba River. These benefits have
eer realized despite numerous adverse factors that have decimated many Central Vailey salmon
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populations during this same time period, including the adverse out-of-basin factors of ocean
harvest, ocean conditions, and Delta conditions, and the adverse in-basin factor of reduced runoff
to the YRDP and the lower Yuba River (SWRCB 2000 Hearing Exhibit S-YCWA [9).

5.2 HYDROLOGY

The upper basins of the Middle and South Yuba Rivers have been extensively developed for
power and consumptive use by Nevada Irrigation District (NID) and PG&E. These entities
export an average of approximately 410,000 AF per year from the Yuba River Basin io the Bear
and American River Basins. In addition, OWID exports an average of about 71,000 AF per year
from Slate Creek (a tributary to the North Yuba River) to the Feather River Basin. These upper
basin operations capture the first increment of the available water supply and, thus, can have a
substantial impact on the supply remaining for use in the lower Yuba River, particularly during
dry and critical years { SWRCB 2000 Hearing Exhibit S-YCWA 13).

North Yuba River inflow to New Bullards Bar Reservoir is augmemed by an 850 ¢fs maximum
diversion from the Middle Yuba River to Oregon Creek, and by a {,200 <fs maximum diversion
from Oregon Creek into New Bullards Bar Reservoir. The average combined inflow to New
Bullards Bar Reservoir from the North Yuba River and the diversion from the Middle Yuba
River and Oregon Creek is about .1 million AF per year (SWRCB 2000 Hearing Exhibit S-
YCWA 13). Runoff available to the lower Yuba River is the total of the following: (1) inflow to
New Bullards Bar Reservoir; (2) inflow to Englebright Reservoir minus the release from New
Bullards Bar Reservoir; (3) inflow from Deer Creek near Smartville; and {(4) inflow from Dry
Creek. Figure 10 shows the runoff available for the lower Yuba River by water-year types.

4,000,000

3,500,000
3,000,000 ..
2500000 |
2,000,000 |-

1,500,000

1.000,000

Unimpaived Fiow Available for
tower Yube River
{Aere -Feeat)

500,000 |-

0 :

Wet Above Nommal | Below Nomal Dry : Criticai
o Annual 2895282 1745780  1.238011 793615 800,202
o April-September 1,230,646 847,875 561,639 371,598 248,266

Figure 10. Average unimpaired flow available for lower Yuba River.
{Source: SWRCB 2000 Hearing Exhibit S-YCWA 19)

-
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The average upper basin impairment ranges from 589,000 AF in wet years to 267,000 AF in
critical years (SWRCB 2000 Hearing Exhibit S-YCWA 19). The amounts of these upstream
impairments are dependent upon the available unimpaired flow in the entire Yuba River Basin.

" Figure 11 shows the average upper basin impairment by year type in percentage of total
unimpaired flow. The percentage of annual upper basin impairment increases from 7.3 percent
in wet years to 31.1 percent in critical years. The upper basin has even larger percentages of
impairment during the period from April to September for snowmelt runoff. The average upper
basin impairment from April to September of critical years reaches 43.2 percent (SWRCB 2000
Hearing Exhibit S-YCWA 19). . '

" 50% .

& . . A
g % 45%
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& ! 38%
5 30%
£ | ,
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- 29
@«
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E= 0% , ; i ,
Wat ‘Above Normal Below Nommal ~— Ory Criticat
o Annual 173%  246% 27.8% 312% 31.1%
oApril-Seplember  21.1% 296% 36.8% 40.3% 43.2%

Figure 11, Upper basin impairment by year type in percentage of total
unimpaired flow. (Source: SWRCB 2000 Hearing Exhibit S-YCWA 19)

§2.1 Instream Flows

Flows in the lower Yuba River are significantly atfected by the operation of New Bullards Bar
Reserveir. New Bullards Bar Reservoir is the primary storage reservoir within the Yuba River
Basin with storage capacity of 966,000 AF. Fifteen other reservoirs have been constructed in the
upper portion of the basin, with a combined storage capacity of approximately 400,000 AF
(CALFED 1999). New Builards Bar Reservoir stores winter and spring flows and distributes
water more evenly, relative to unimpaired flows, throughout the year and from year ¢ year.
Summer and fall releases from New Bullards Bar Reservoir result in substantially higher flows
throughout the lower Yuba River compared to unimpaired flows (CALFED 1999).

Flows from August through October at the Marysville Gage are typically higher, often
substantially higher, than unimpaired flows, whereas flows from March through June at
Marysville are often substantiaily lower (CALFED 1999). These general relationships also are
exhisited by the pre-YRDP available USGS gage data (see Figure 8), rather than by unimpaired

flows per se.
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Flow-Habitat Relationships
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During 1986~1988, Beak Consultants, under contract with CDFG, conducted extensive fisheries
investigations in the lower Yuba River to evaluate the instream flow needs of fall- and spring-run
chinook salmon, steelhead, and American ‘shad (Beak 1989). Based on Instream Flow

Incremental Methodology Physical Habitat Simulation (IFIM/PHABSIM) modeling results,
severzl curves relating flow to weighted usable area (WUA - an index of the quantity of physical
habitat weighted by habitat quality) were developed for chinook salmon and steelhead spawning,

fry, and juvenile lifestages. The habitat-flow relationships for chinock salmon were based on
observed patterns of habitat use for fall-run chinook salmon in the lower Yyba River, and were
assumed to also apply fo. spring- and late fall-run chincok salmon. Because inadequate data

existed on steelhead habitat use in the lower Yuba River, CDFG (1991) developed habitat-flow
relationships for steelhead lifestages based on published habitat-use criteria. Because these

criteria were similar to those for gh§n09k\\;s@ﬂmo@?

the flows associated with maximum WUA for

steelhead spawning and reafing life stages are similar to those for chinock salmon. Data
produced from this study (including PHARSIM WUA calculations for chinook salmon and’
steelhead) served as the technical basis for CDFG’s 1991 Lower Yuba River Fisheries

Management Plan.

Flows that maximize habitat for a particular life

stage of chinock salmon have been shown to

provide near-maximum WUA for the same life stage of steelhead, due to the similarity in habitat
requirements by these species (Beak 1989; CDFG 1991). For example, WUA data averaged for

all reaches of the lower Yuba River

how that ‘nstream flows producing maximum WUA for

chinook salmon during the spawning, Ty rearing,

anid juvenile reaging lifestdges provide greater

than 97, 99, and 93 percent of maximum WUA for steethead during these same lifestages.

Therefore, flows that maximize WUA for a specific lifestage of chinock salmon will also
provide near maximal (i.e., 293%) WUA for steethead during that same lifestage. However, the -

same lifestages for chinook salmon and steelhead occur du

Jomes and Stokes (1992) modified the habit

ing different periods of the year.

at-flow relationships for chinook salmon spawning,

fry rearing, and juvenile rearing to account for tributary inflows (Deer and Dry Creeks) and
diversions near Daguerre Point Dam. Table 2 presents the flow ranges associated with near-
maximum WUA (290% of maximum WUA) for each lifestage and diver reach. These resulis

generally apply to similar lifestages of steelhead.

Table 2. Flow ranges (in cfs) associated with mm-maximum weighted usable area {290% of

maximum WUA) for chinook salmon spawning, fry, and juvenile lifestages.

Reach Spawning Fry Juvenile
Guroia Gravel Pit © | 42071050 160-200 160-425
Daguerre Point Dam o | 250-750 150-175 100-3C0

T Clows measured at the Smartville gage
E Flows measured at the Marysville gage

Yuba County Water Agency 40
visba River Development Project

Drafi Environmenial Evaluaiion Report
December 2000

01/17/2001 5:18 P}




RIMS Doc ID 2115549 .'”"\V N o ht?’"'_‘iylswebl.ferc.fe&.us/rims{Dynamic/I_OAT137E2B.htm
3 S

The flow-habitat relationships indicate that in most years since 1970, daily flows in the lower
Yuba River have equaled or exceeded flows associaied with near maximum weighted usable area
for chinook saimon. Based on these relationships, chincok salmon spawning habitat is
maximized at flows between approximately 500 and 1,000 ¢fs in the primary spring-run chinook
salmon spawning reach above Daguerre Point Dam (Garcia Gravel Pit Reach) and a1 flows
between approximately 400 and 800 cfs below the dam (Daguerre Point Dam Reach). From
1970 to 1999, daily flows in the Gagcia Gravel Pit Reach {measured at the Smartvilie gage)

exceeded 500 cfs 91 percent of the time, and flows between 500 ofs and 1,000 cfs occurred 33

percent of the time during the primary months for spring-run chinook spawning (September—
November). (These are minimum estimates of the percentage of time that flows were exceeded
because they do not reflect the contribution. of tributary inflows [Deer and Dry Creeks] in the
reach above Daguerre Point Dam). In the Deguerre Point Dam Reach, daily flows exceeded 400
cfs 87 percent of the time, and flows between 500 cfs and 1,000 ofs cccurred 30 percent of the
time during this period. By contrast, from 1943 to 1969, daily flows in the Garcia Gravel Pit
Reach exceeded 500 cfs 43 percent of the time, and flows between SO0 cfs and 1,000 cfs
occurred 40. percent of the time during the primary months for spring-rua chinook spawning
(Sep&@mber-November)‘ From 1943 to 1969 in the Daguerre Point Dam Reach, daily flows
exceeded 400 ofs 38 percent of the time, and flows between 500 cfs and 1,000 ¢fs occurred 18
percent of the time during this period. Thus, flows from September through November have
more often been within the range associated with maximum weighted usable spawning area since
the YRDP became operational in 1970

The flow-habitat relationships for juvenile chinock salmon indicate that rearing habitat is
maximized at flows between 50 and 400 cfs in both the Garcia Gravel Pit and Daguerre Point
Dam Reaches. From 1970 to 1999, daily flows in the Garcia Gravel Pit Reach exceeded 50 cfs
100 percent of the time, and flows between 50 cfs and 400 cfs occurred 3 percent of the time
during the primary months for spring-run chinook rearing (December—June). In the Daguerre
Point Darn Reach, daily flows exceeded 50 cfs 100 percent of the time, and flows between 50 cfs
and 400 ofs ocourred 12 percent of the time during this period. By contrast, from 1943 to 1969,
daily flows in the Garcia Gravel Pit Reach exceeded 50 cfs 100 percent of the time, and flows
between SO cfs and 400 cfs occurred 2 percent of the time during he primary months for spring-
~un chinook rearing (December-June). In the Daguerre Point Dam Reach, daily flows exceeded
50 cfs 100 percent of the time, and flows between SO cfs and 400 cfs occurred 4 percent of the
time during this pericd. Thus, flows from D@cmbcrﬂmough Jupe are more often within the
range associated with maximum weighted usable juvenile rearing area since 1970 when the
YRDP became operational. '

Flow-Tmmigration Relationships

In 1986 and 1987, CDFG performed & study to determine if low flows impaired upstream
migration and distribution of spawning fall-run chinook salmon. To assess conditions of

upstream migration, Surveys were conducted and naturally occurnng critical riffles were

identified. In the study, CDFG represented critical riffles by transects located at the Sirapson
Lane and Daguerre Point Dam IFIM transect sites. Depths were measured atong two of these
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aransects at 70 cfs. PHABSIM was used 1o simulate water surface elevations related to discharge
levels at other flows. , - »

! Although minimum depth criteria for upstream migration vary in the literature, CDFG chose
criteria based on & minimum depth of 0.8 &, which must cover continuously 10 percent of the
transect, and a total of 25 percent criteris, CDFG concluded that Transect 1 at Simpson Lane, &
critical riffle, posed the greatest potential impairment (0 adult chinook salmon upstream
migration. Extrapolation of the Simpson Lane IFIM Transect | data indicates that a “minimum
of approximately 175 cfs are required” to meet the minimum depth criteria selected by CDFC )
(SWRCB 1992 Hearing Exhibit CDFG 26, pg. 92-95). )

For chincok salmon, the establishment of 175 cfs as the flow rate required for critical riffle
passage is overly conservative because of the criteria chosen by CDFG. Moreover, these criteria

are not consistent with critical riffle passage crieria more cecently established by CDFG, in
consultation with federal agencies, to protect anadromous salmonids.

In January 1998 CDFG, NMEFS, USFWS, and PG&E collectively referred (o as the Potter Valiey
Project Fishery Review Group, of FRG, reached joint agreement on & recommendation for
modifications to the project’s flow schedule, operations, and facilities (PG&E 1998). In
consideration of anadromous salmonids {including chinook salmon and steelhead), the FRG
agreed upon a critical riffle passage «gtandard” of & water depth of 0.6 feet for & width of four
continuous feet in the Eel River, California. -

Examination of the lower Yuba River critical riffle passage study (CDFG 1991; Figures 31 and

32) relationships provided by CDFG demonstrate that the criteria used by CDFG for the Eel
River would be met at all flows included in the snalysis, which were 100, 84, and SO cfs.
Moreover, CDFG's own thalweg anelysis (CDFG 1991, pgs. 93-94) demonstirates that a depth of
approximately 0.8 &t would be provided for a cross-sectional distance of up to approximately 40
continuous feet at a flow of 84 cfs. Thus, 8 fiow of 175 cfs probably represents several times the

flow required to provide critical riffle passage in the lower Yuba, River.

Aduit upstream migration periods for fall-run chinook salmor, spring-run chincok salmon, and
steelhead reportedly occur from late September through January, fnid-February through July, and
August through Mazch, respectively. Thus, the adult upstream maigration period for all three
runs/species extends year-round. The period extending fom July through November
encompasses the low-flow pericd of the year, and 2 portion of the adult upstream migration
period for all three anadromous salmonids.

Although 175 cfs probably represents several times the flow required for adult anadromous
salmonid critical riffle passage in the lower Yuba River, the percent of time that mean daily
flows ai the USGS Marysville gage exceeded 175 cfs during the months of July through
November was used as an index to compare pre-YRDP and post-YRDP upstream migration
conditions. Results of this comparison Jemonstrate ‘that adult upsiveam migration conditions
have improved since operation of the YRDP began in 1970. Table 3 shows the frequency
{percent of time) that flows exceeded 173 ofs at the USGS Marysville gage from July through

November for the pre- and post-YRDP periods. Flows excesded 175 cfs more often during svery
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month of the July through November period under post-YRDP conditions. Overall, operation of
she YRDP resulted in flows exceeding 175 cfs at the UsSGS Marysville gage from July through

November about 94 percent of the time, relative to only 63 percent of the time under pre-YRDP
conditions. v »

Table 3. Percent of time that flows exceeded 175 cfs at the USGS Marysville gage from July

A

through November for the pre-YRDP pericd (1943-1 969) and post-YRDP period {1970-1999).

SR

hitp' “qswebl .ferc.fedjus/ rims/Dynamic/I_0AT1 3AUSC htm

<o Month o
- July T August | September October November | T@icmg_:\
Percent of Time e 1 ‘ [
S ewi S A W N WO - 52 | 6 ’j
1970-1999 | 85| 50 |

Flow-Emigration Relationskips

Juvenile spring-and fall-run chincok salmon may Jeave their natal streams as fry scon afler they
emerge or rear for several months, a year before migrating as smolts or yearlings (Yoshiyama
ot 2l. 1998). Recent fish trapping operstions in the lower Yuba River indicate that large fumbers
of chinook salmon fry leave the river during winter (CDFG 2000). Groot and Margolis (1991;
pg. 332) state ..“4 large downstream movement of chinook fry immediately after emergence is
typical of most populations.” This phenomenon also has been observed on the nearby lower
American River, where Snider ¢t al. {1998) reported that in two recent survey years, 86 percent
or more of emigrating chinock salmoen firy were recently emerged. .

A second, smaller migration peak of smolt-size fish occurs from April through June in the jower
yuba River (CDFG 2000). In addition, 8 portion of the juvenile chinock population rears in the
tower Yuba River through the summer and may not leave the river until the subsequent fall or
winter. These observations generally apply to ¢all-run chinock salmen but may also apply, o an
ynknown degree, to spring-run chinook salmon. ‘

. Numerous abiotic factors may be associated with juvenile anadromous salmonid emigration,

including rapid increases in flow (“puise flows™), flow reductions, increasing (emperaiure,
photoperiod, turbidity, jupar phase, atmospheric pressure, and other factors. As previcusly
demonsirated in this report, no significant relationship has been ohserved between spring flows
and subsequent adult spawning escapement, indicating that spring flows may not be associated
with juvenile emigration success for the lower Yuba River. Other zvailable scientific
information suggests substantis] uncertainty regarding the relationships between juvenile
salmonid downstream emigration and daily, weekly and seasonal flow regimes. For sxample, -
Groot and Margolis (1991) acknowledge several conflicting reports oo the relationship belween
discharge and juvenile emigration. On the nearby lower American River, recent studies have
shown that juvenile chinock salmon ‘ernigration was not coincident with pesk flow conditions
and may have been stimulated by temperature (Snider et al. 1998). Smith and Elwell {1961 as
cited in SEC 1998; pg. 2.7-2) state that ...“Most steelhead smolis move downstream in the early
spring on declining flows, increasing photoperiod, and increasing water temperahure” With
regard to juvenile chinook salmon emigration in the Eel River, California, VTN (1982; pg. 311)

suggests that . . “Water temperaiure appears io be the primary factor influencing {salmonid}

-
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emigration.” Water temperatures experienced by annusl year-classes of salmonids rearing in the
lower Yuba River influence the date at which peak salmonid emigration from the river will
occur. Spring flows in the lower Yuba River, therefore, must provide for: 1) adequate rearing
habizet; and 2) temperatures that allow for near-maximum growth rates and, therefore, timely
emigration from the river. Conversely, suboptimal (i.e., high or cold) spring flows would reduce
salmen fry and juvenile habitat availability, limit growth rates, and delay emigration (SWRCE
1992 Hearing Exhibit YCWA 68), thereby likely decreasing ove: 11 smolt survival from the
lower Yuba River (Cramer 1990).

52.2. Flow Fluctuations

Since 1970, the operation of Narrows [ and 11 has resulted in more stable flows in the lower
Yuba River during controlled-flow conditions (i.¢., when there is no spill over Englebright Dam)
than occurred before 1970. A comparison of daily flow changes at the Smartville gage between
pre-and post-New Bullards Bar pericds (1950-1969 and 1970-1999, respectively) shows that
median daily increases and decreases in flow were smaller after 1970 (see Table 1). Afer 1976,

the frequency of flow changes (number of days flow increased of decreased) and the maximum

change in daily flows (expressed as a perceniage of the previous day's flow) decreased from
October through May, while increases and decreases occurred during June through September.

The 1965 CDFG/YCWA Agresment places limits on the magnitude and rate of controlled flow
reductions at the Smartville gage during October and November. Under normal operations, these
limits have been effective in protecting fall- and spring-run chincok salmon redds from
dewatering (SWRCB 1994). However, because chinook salmon spawning may begin earlier,
and steelhead/rainbow trout spawning may extend through late summer, year-round protection
has been recommended by CDFG, NMFS, anid USFWS (SWRCE 1994).

Limits on daily flow fluctuations downstream of Englebright Dam are currently governed by the
1968 CDFG/YCWA Agreement and o 1993 ramping rate plan developed by PG&E in
consultation with CDFG and USFWS. Following a review of flow-stage relationships and the
results of fish-stranding surveys, the USFWS propesed an interim maximum ramping rate of 200
ofs per hour when Narrows 1 is operated alone at flows of about 700 ¢fs or less (provided that
such flow changes occur on 2 infrequent basis) and 2 maximum ramping rate of S00 cfs per hour
when both Narrows I and 11 are operaied conjunctively. Past surveys indicate that daily
streamflow reductions within this_range are effective in minimizing stranding of juvenile

salmonids with direct access to the river (Jones and Stokes 1998, 1699).

General field obscwations‘@n“,&hg“&qw@}ﬂmb@Rivgrc and other rivers indicate that both natural

and controlled flow reductions can result in some degree of fish stranding (Jomes and Stckes

1968, 1959; Hunter 1992). The megnitude of stranding is site-specific and related %o seversl
facters, including species and lifestage, prior flow conditions, time of year, and channel

<

configuration. Chinook salmon and steelhead fry are most vulnerable to stranding because of
their limited swimming ability, their rendency to hide in the streambed, and their preference for
side channels and shallow river margins. In general, the potential for stranding increases when

sustained high flows (natural or regulated) allow young fish to disperse and occupy side channels
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and other off-channe! habitats where they do not have direct access fto the main river, Field
observations in the lower Yuba River indicate that some ding of juvenile salmon and

steelhead may be unaveidable because of favorable rearing conditions in these habitats and an

) apparent reluctance of juveniles to move away from protective cover (Jones and Stokes 1999).
Under these conditions, factors that may influence the survival of stranded fish include the

duration of reduced flows, ambient air temperatures, habitat quality (e.g., water quality, presence
of cover), food abundance, and the presence of predators. For example, young salmon appear to
survive and grow well in some large, isolated backwaters along the lower Yuba River where
significant subsurface flows maintain high-quality rearing habitat throughout the spring and
summer (Jones and Stokes 1998, 1999). '

Flow reductions resulting from normal maintenance asd emergency operations of the Narrows I
and I Powerhouses have been a majot concerm in recent years because of potential adverse flow
and temperature effects on listed spring-run chinook salmon and steelhead. The ability to
manage releases from Englebright Dam during maintenance and emergency cperations is limited
by the design of Englebright Dam and the bypass sapability of the Narrows 1 and Narrows II
Powerhouses. The only way to pass water from Englebright Reservoir downstream is 1o
discharge water through the Narrows [ and Narrows 1T Powerhouses, or to spill water cver the
top of the dam. Because Englebright Dam was originally designed as a debris dam, there is no
low level outlet on the dam to bypass water. Currently, Narrows I can bypass the maximum
generating capacity of the plant (650 cfs) in the event of a shut-down. Narrows Il has 2

maximum generating capacity of 3,400 cfs and a bypass capability of only 650 cfs.

Maintenance activities at Narrows [I include generator brush replacement, which requires a 6-

hour shut-down 2-3 times per year, and annual maintenance, which typically requires & 2-3-week

shut-down but can be longer if major maintenance is needed. During brush replacement, the 650

cfs bypass valve at Narrows Il can be opened. During annual maintenance, the Nagrows IT
bypass valve usually cannot be operated, and Narrows I is used to maintain instream flows.
Consequently, flows in the river may be reduced to 2 minimum of 650 cfs for sever daystc
several weeks depending on the type of maintenance. Since 1991, YCWA has scheduled annuai
maintenance activities during periods when the potential for redd dewatering and fish stranding

is lowest (late August to mid-September), as determined by redd and fish stranding surveys. In
recent years, YCWA and PG&E have, in cooperaticn with the resource agencies, modified
operations and maintenance schecules to further protect spring-run chinook salmon anc
steelhead redds and juveniles frem flow and temperature impacts associated with planned flow

reductions.

Since 1998, there have been nine uncontrolled Narrows 11 flow events resulting in sustained flow
reductions. Seven {or 78 percent) of these events were caused by PG&E-maintained systems.
This includes six electric transmission line outages on the PGXE's wransmission line connecting

)

the YCWA Narrows [I Powerhouse to the electric grid, and one on the transfer rip relay, The

two other events were caused by Narrows II plant systems. Three of these nine events were in -
1998, five in 1999 and one in 2000. The number of events in 1598 and 1999 are abnormally '
high, compared to long-term averages. - ' R
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Before proceeding with these event descriptions, it is helpful to have an understanding of the
water flow past Englebright Dam, the two powerhouses and the lower Yuba River. The lower
Yuba River starts at Englebright Dam ard flows sbout 24 miles to the Feather . The

! California Debris Commission completed construction on th foot high Englebright Damin
1941. The only ways water flows past Englebright Dam are rough the two powerhouses, or
from spills over the top of the dam. YCWA's 50 MW Narrows Il Powerhouse is located just
downstream of the base of the dam. PG&E’s 12 MW Namrows 1 Powerhouse is about one third
of & mile downstream from the dam. The total water flow past Englebright Dam is measured
belew the two powerhouses. I ’

Flow changes out of Englebright Dam are attenuated by the makeup of the lower Yuba River

channels. Just below Englebright Dam, there is a large pool called the Nagrows pool which

naturally attenuates any flow fluctuations past the dam. Also, the majority of the lower Yuba

River's bed and banks are formed by cobble that was washed downstream from hydraulic geld

mining in. the mid-1800"s. These cobble banks have significant water storage capacity that

releases water when the river level drops, and absorbs water when the river level increases, An
exarmple of this attenuation is the May 22, 1995 event, when the flow reduction below the
powerhouses was about 1,727 cfs (or 72 percent), while the flow reducticn at the Marysville ‘ o
gage 14 miles downstreamn was only about 152 cfs (or 7 percent) of the total flow at the

Marysville gage. ‘

YCWA entered into a Power Purchase Confract with PG&E in 1966. This contract specifies that
PG&E receives all of the electric power generated by the YRDP, which includes generation from

the Colgate and Narrows II Powerhouses, in exchange for annual fixed payments and operation

and maintenance costs. The YCWA Narrows [I Powerhouse is dispatched by PG&E and is

under the jurisdiction of the PG&E Wise Switching C The YCWA Narrows {I Powerhouse

is connested to the clectric grid through the PG&E Narrows-Smartville No. 2 80 KV
trensmission line. The Narrows II Powerhouse is nommally cperated remotely through the
YCWA Colgate control toom for about one-third of cach day, and through the PC&E Wise
Switching Center for the other two-thirds of each day. '

Summary of Recent Flow Reduction Events

April 9, 1998 - Narrows Il tripped offline due to an errcnsous signal being received by transfer
*rip equipment, instailed and maintained by PG&E, that is designed to protest the PG&E electric
wansission line connecting the plant to the electric grid and Narrows 1. The Yuba River flow
selow the powerhouses dropped from about 4,090 cfs to about 654 cfs, and then increased
about 3,880 cfs, with the total event lasting about 1.5 hours. Investigation of the event
determined that this was the first and only event of this type and that the most likely cause was
noise on the microwave communication line to the transfer trip relay being interpreted by PG&E-
maintained equipment as a trip signal. Afer this event, PG&E reset the transfer trip relay to
require both a guard tone and a trip tone, to protect against communication noise fripping
Narrews [I offline again in the future. ‘
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April 14, 1998 — A PG&E transmission line outage, caused by lightning, tripped Narrows 1
offline. The Yuba River flow b the powerhouses dropped from about 4,910 cfs 1o about
1,940 cfs, and then increased (o about 5,720 cfs with the total event lasting about 1.5 hours.

E August 7, 1998 - A PG&E transmission line outage, caused by a bird, tripped Narrows 11 offline.
The Yuba River flow below the powerhouses dropped from about 3,021 cfs to about 57 cfs for
Jess than 10 minutes, and then increased to about 2,916 cfs, with the total event lasting about 3.5
hours.

February 9, 1999 — An excess Narrows Il generator bearing temperature indication (ripped
Narrows 1T offline. At the time, a rainstorm created substantial spill of about 11,350 cfs at
Englebright Dam. The Yuba River flow below the powerhouses dropped from about 15,033 cfs
to about 12,954 cfs, and then increased to about 20,474 cfs, with the total event lasting about 4
hours. The higher ending flow was due to the increased spil over Englebright Dam due to the
storm event.

February 16, 1996 — A PG&E wensmission line outage, caused by 2 bird, tripped Narrows 11
offline. At the time, Englebright Dam was spilling and the Yuba River flow below the
powerhouses dropped from about 4,292 ¢fs to about 1,461 cfs and then increased to about 4,824
cfs, with the event lasting about 4 hours. ‘

March 9, 1999 — A PG&E transmission line outage, the cause of which was not identified,
caused Narrows I to trip offine. The Yuba River flow below the powerhcuses drepped from
about 4,577 cfs to about 3,315 cfs, and then increased to about 4,439 cfs, with the event lasting
less then 30 minutes.

May 22, 1999 — A PG&E transmission line outage, caused by a bird, tripped Narrows II offline.
The Yuba River flow below the powerhouses dropped from about 2,383 cfs to about 656 cfs, and
shen increased to about 2,354 cfs, with the event lasting less than 30 minutes.

June 25, 1999 — Maintenance activity at Narrows [I caused the plant to trip offline. The Yuba
River flow below the powerhouses dropped from about 2,634 cfs to about 987 ¢cfs, and then
increased to about 2,246 cfs, with the ever lasting about 5-% hours, The cause was determined
10 be & poor wiring design when the plant was built. A non-critical circuit breaker was opened to
perform maintenance while the plant was running. The poor wiring design shut down power to a
governor circuit which tripped the plant offline. After this event, the governer circuit was
rewired to prevent this from happening again in the future. -

September 12, 2000 — A PG&E transmission line outage, caused by a bird, tripped Narrows il
offiine. The Yuba River flow below the powerhouses dropped from about 1,060 cfs o about 31C
cfs, and then increased to about 1,051 cfs, with the event lasting about 2 hours. Af the time of
the event, Narrows [1 was under PG&E Wise Switching Center control and confusion over the
Supervisory Control And Data Acquisition data extended the flow reduction by about 1.5 hours.

Alleged flow events — In 1998, the South Yuba River Citizens League (SYRCL) and Friends of
the River (FOR) alleged that YCWA viclated its' FERC license by exceeding the Narrows [I
ramping rate of 500 cfs per hour. They filed a complaint with FERC, and FERC issued a letter

-
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. were no uncontrolled flow reductios

requesting data on 34 alleged flow events. YCWA’s investigation documented in its September
11, 1998 response to FERC conclusively demonstrated that SYRCL and FOR improperly used
inaccurate flow data that led them to the wrong conclusions. Of the 34 alleged flow events, there

necessary test to evaluate the integrity of Narrows 11 generator stator windings. This test was
performed to reduce the probability of & major cutage that could have had a long-term flow
impact to the Yuba River. The sesults of the test confirmed a weakness in the generator stator

 winding insulation, which led to a major stator rewind in the subsequent year. “The test required

Narrows 11 to be operated at full load, then shut down. YCWA specifically selected a date with
high spill over Englebright Dam so there would be. mal impact to downsiream flow. The
Yuba River flow below the plants dropped from gbout 3,108 ¢fs to about S,166 cfs, and then
increased to 8,329 cfs, over a 20-minute period.

Actions Taken to Avoid/Minimize Fugure Flow Fluciwalions

YCWA has aggressively pursued actions to reduce the number and magnitude of flow reductions

from operation of its Narrows Il Powerhouse to protect lower Yuba River fish habitat.. These

actions include the following items:

o YCWA worked with PG&E to troubleshoot the April 9, 1998 irip event. This led to a
more reliable transfer trip relay communication system to prevent future trip svents of
this type.

o ARer the PG&E tansmission line oulage events, YCWA requested that PG&E
investigate the cause and take corrective actions to prevent future outages. PG&E has

instatled bird protection on the transmission facilities where there have been past
problems. Also, PG&E regularly patrols the transmission lines to identify any areas

needing work, and makes necessary repairs to the transmission facilities including tree

rimming.

o YCWA installed an optical speed sensor in 1998 on the Narrows {1 generator 1o help
prevent longer outages and flow reductions. Before the new speed senscr was instalied, 2

transmission line cutage often caused the plant to lock out, which caused a flow reduction

N ' o httr"‘.\mswebl.ferc.fed.us/rims/Dynamic/I_OATl3CE5E.htm '

s one event where YCWA conducted a

event that lasted an hour or longer. This is because an operator would have to ravelte

the remote unmanned plant to restart it and resume the flow. The new optical speed '/

sensor better enables the plant go into 8 speed-no-load condition where an operafor can

remotely resume the preexisting flow through the plant in 2 matter of minutes, once the
wransmission line is available. This turns a 1.5-plus fhour flow reducticn event inte one

that lasts about 10 minutes, thus lessening the flow impact tc the lower Yuba River.

o YCWA paid about $200,00C o install six siphons at Englebright Dam (o increase the
lower Yuba River flow during the {1-week Narrows I stator rewind. The 1998 Partial

Discharge Analysis test indicated that Nerrows Il needed new stator windings. YCWA

and PG&E consulted with NMFS, USFWS, and CDFC 1o develop a flow management

pion 1o perform this work. This resulted in the installation of the six siphons wiich
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increased the river flow by about 90 ¢fs (to gbout 800 cfs) from November 1999 through
January 2000. In addition to the stator rew nd, other actions were taken fo improve the
reliability of the generator including installing a new, more reliable SF6 plant breaker,
repairing the generator exciter armature, and upgrading the field pole leads.

o The Narrows I1 governor circuit was rewired by YCWA to prevent another flow
reduction like the June 25, 1999 event.

o YCWA worked with NMFS, USFWS, and CDFG to minimize flow impacts to the lower ¢
Yuba River caused by ongoing Narrows [I maintenance activities. Brush maintenance is
now performed in a manner, and at times, where flow reductions are no longer required
to change generstor brushes. Also, the annual maintenance for Narrows [I was
rescheduled from September/Qctober to December so that Englebright Dam could be
spilled, without increesing river temperatures, 1o maintain higher flows in the lower Yuba
River during the three-week outage.

o Two separate grounding studies were funded by YCWA o identify the cause of
grounding problems at the plant that sould affect ¢he Narrows I reliability. Actions were
taken to reduce the potential for grounding problems to trip Narrows I offline, thus
improving downstream flow reliability. This work included installing new aerial cables
to the intake gate, isolating the intake gate comtrol system from the existing positive
ground and converting the electric system from 48 volts to 125 volts DC to improve
reliability. '

o VCWA increased the reliability of cperating the Narrows Il bypass valve which can
provide about 650 cfs of flow during emergency conditions. The improved reliability
was accomplished by converting the Narrows II bypass valve system from AC power (o
DC power to allow bypass valve operation from the powerplant’s emergency batleries.

o YOWA worked with PG&E to improve PG&E’s Supervisor Control and Data
Acquisition system data and operating procedures to improve Narrows I flow restoration
&om the PG&E Wise Switching Center. 'This was the result of investigation of the
September 12, 2000 flow event. - )

5 In December 1998, YCWA started pursuing construction of 2 3,000 cfs synchronous
bypass at Narrows II to replace the existing manual 650 cfs bypass. This new bypass
would be designed to eliminate the flow fluctuations caused by PG&E wransmission line
outages and most plant failures. On May 4, 1999, YCWA issued a purchase order for
preparation of a cost estimate of the synchronous flow bypass.  The cost estimate was
completed on November S, 1999 at & cost of $109,568. It estimated that the bypass
project would cost sbout $5.3 million. On May 15, 2000, YCW A submitted a Narrows it
Flow Bypass Final Design Grant application to CALFED for $256,00C. This grant
application was well received by CALFED and is expected to receive formal approval in

the near future.
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o YCWA improved the flow meter readouts at the Narrows [I Powerhouse control room se

that operators would have better information to manage flow changes at Narrows I and
Narrows II, and spills. This will be used to reduce flow fluctuations during normal flow
change operations between Narrows [ and Narrows I1.

¢ YCWA installed remote control capability of the Namows II bypass valve into the
Narrows 1l control room fo improve flow change management during times when the

bypass valve is used to maintain & constant flow for certain maintenance needs and river

flow changes.

In conclusion, Narrows II Powerhouse operational procedures, including implementation of
actions {o protect spnng-mn chinook salmon, and steelhead and fall-run chincol salmon, have
been effective in minimizing dewatering and stranding of chinook salmon and steethead redds
and juveniles in the lower Yuba River. Numerous corrective actions also have been taken by
YCWA and PG&E to minimnize impacts associated with future emergency shut-downs. In
addition, YCWA authorized and funded a preliminary design study for a new Narrows [ bypass
system, and has submitted a proposal to CALFED to prepare final design plans and
specifications for this system. The proposed bypass system would provide a means of
maintaining discharges of up to 3,000 cfs and, thereby, eliminate or substantially reduce flow
fluctuations caused by future scheduled and unscheduled outages.

§3  WATER TEMPERATURES

" Historically, the lower Yuba River primarily served as a migration corridor for spring-run

hinook salmon and steelhead during the winter and spring. Under natural hydrologic conditions,
flows during the summer and early fall were generally too low and water temperatures too high
in the lower Yuba River to support vigble populations of spring-run chincok salmon and
steelhead. The lower Yuba River may have lacked other important physical attributes that were
present in higher-elevaticn mainstem and tributary habitats. Consequently, the loss of access o
much or all of these critical habitats by 1940 decimated the remaining spring-run chincok and
steelhead populaticns, or reduced them to remnant levels.

Since 1970, cold hypolimnetic discharges from New Bullards Bar Reservoir have significantly
reduced water temperatures in the lower Yuba River during the summer and fali, improving
habitat conditions for fall-run chinook salmon, spring-run chinook salmon, and steelhead.
Because Englebright Reservoir is relatively small compared fo the flow rate through the
reserveir, it provides only a limited cold-water pool. New Bullards Bar Reservoir, howsver,
substantially increased the volume of cold water and the ability o reduce summer and fall
temperatures in the lower river. Under current operational conditions, cold water {seldom
exceeding S5°F and frequently less than SO°F) is discharged from Colgate Powerhcuse year-
round, except in some critical dry years when storage in New Bullerds Baur Reservoir is low (B-E
200¢C).

The zelatively recent construction of the YRDP, and specifically New Bullards Bar Reserveir in
1970, has played 3 significant role in reducing water river temperature in the lower Yuba River

-
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during the spring, summer and fall. The monihly average of daily mean temperatufes of the
lower Yuba River at the Marysville gage during three pericds that river lemperature
measurements are available are shown in Figure 9 — the period from 1965 to 1968 (two wet and
two below normal years), the period from 1974 to 1977 (two wet and two criticaily dry years),
and the period from 1989 to 1999 (five wet, one ahove normal, one below normal, one dry, and
three criticaily dry years). The pre-project period, 1965 t0 1968, does not have any dry and
critical years. Nonetheless, the monthly averages of daily river temperafures Were substantially
tower during this period, as compared 10 temperatures during the 1989 through 1999 period from
mid-summer into the fall The monthly averages of daily river temperatures during the 1974 (0
1977 period also generally demonsirate some reductions in river iemperatures, despite the facts
shat the time pericd includes the most severe drought (1976 to 1977 drought) that the Yuba River
Rasin has experienced in recorded history and that, per CDFG's instructions, YCWA was not
using the lowest level outlet at New Bullards Bar Dam during the springs and summers of these
years.

The effect of New Bullards Bar Reservoir operations on downstream water {emperatures is
evident from comparison of water lemperatures measured at the Marysville gage before and after
seservoir operations began in 1970 (see Figure 9)- During 1965-1968, water temperaiures Near
Marysville frequently exceeded reported lolerance limits for juvenile and adult steelhead (75°F)
in July and August. BY conrast, water {emperatures during 1974-1977 remained well below this
jevel in summer and fall (Au@gust«@cﬁobeu’), averaging about 6°F cooler in August than
temperatures during 1065-1968. Monthly average water femperafures in recent years (1989-
1699) show sitnilar, but even greater reductions in water temperatures during summer and fall
compared to 1965-1968 levels. These changes have improved conditions in the lower Yuba
River for spring-tun adults (holding and spawning life stages), fall-run chinook salmon adults
(immigrating and spawning life stages), and steethead adults (irnmigration stage) and juveniles,
-especially in the reach above Daguerre Point Darm.

During the springs (March-May) of 1974-1977, daily water emperatures measured at the
Marysville gage during the spring were 2°F 10 19 warmer than water lemperatures measured
during the same months in 1965-1968. In recent years {(1989-1999), monthly average walet
temrperatures were 2°F to 3°F higher in March and April but 1°F to 39F lower in May and June
compared to 1965-1968 averages. These differences probably are the result of changes in
reservoir operation since the 1976-1977 drought and the continuous Use of the low-level outlet at
New Bullards Bar Dam since 1993 (B-E 2000).

Whiether lower water temperatures during late spring have had positive of negative impacts on
the success of the salmonid rearing and emigration population is difficult to determine. While
lower termperatures seduce thermal stress and ﬁ@mp@mmn’c-mduc@d mortality, lower temperatures
aiso slow growih, delaying emigration and subjecting fry to extended emigration hazards {Clagke
and Shelbourne 1985). Clarke and Shelbourne (1985) found that Gsh size was the varigble most
closely linked to the onset of smoltification and exhibition of migration behavior. A relatively
high growth rate during the spring would lead tc an faster and more complete smoliification and

emigration Process (DickofT et al. 1995, 1997; Beckman ©t al. 1998). In addition, it is well

supported in the literature that larger salmon juveniles are mMOre robus! against emigration
hazards (Marine 1997; Beckman et al. 1998; Ward and Slaney 1988; ward et al. 1989). The
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balance between growth and survival is further complicattcdbecause temperature can affect the
pature, abundance, and impact of some hazards including pathogens and predators (Rich 1987,
Marine 1997; Ordal and Pacha 1963). ' '

Because juvenile saimonids leaving the lower Yuba River must pass through the Feather River,
the Sacramento River, and the Delta before reaching the Pacific Ocean, conditions in these
environments probably influence overall annual lower Yuba River smolt survival. In general,
daily mean water temperatures in the Feather and Sacramento Rivers incrsase throughout the
chinook salmon and steelhead juvenile emigration period. Daily mean water temperatures in
these rivers often approach or exceed those that are physiologically acceptable for emigrating
salmonids by mid-May to June. For example, daily mean in-river water temperatures measured
approximately one mile upstream of the 10th Strect Bridge on the Feather River {between
Marysville and Yuba City) exceeded 65°F by Junme 15 and May 20 in 1993 and 1594,
respectively. Similarly, Sacramento River water temperature at Freeport typically exceeds 65°F
by mid-May (SWRCB 1992 Hearing Exhibit SYWD 21).

Salmonids reaching smolt size and emigrating from the river early in the spring (i.e., April to
mid-May) will likely experience better temperature conditions throughout their emigration route
and, therefore, probably will experience higher overall survival rates. Conversely,” smolts
emigrating late (i.e., during June) may encounter temperaiures in the Feather River, Sacramento
River, and/or Delta that are physiclogically stressful and possibly even lethal (Rich 1987,
(SWRCB 1992 Hearing Exhibit SYWD 21).

8.3.1 Narrows Il Water Temperature Considerations

Water temperature data at various locations along the Yuba River have been collected since
1992. These data were used to develop flow-temperature relationships for the lower Yuba River.
The manner in which these flow-temperature relationships were developed, factors affecting
lower Yuba River water temperatures, and the probability of achieving specified water

. ... hitp'vswebl.fercfed us/rims/Dynamic/l_OATI3DFNN. him

temperatures at various river flows and locations is described in a Technical Memorandum titled

“Flow Temperature Study for Lower Yuba River” (B~E 2000).

For most of the Yuba River below Englebright Dam, the river channel is wide and shatlow, with
little or'no bank shading. Thus, for much of the year, the entire river channel is exposed tc the
warm Central Valley air, which produces substantial heat wansfer to the water s i
addition, daytime solar radiation heating of the river and river bottom provides

mechanism for heating of river flows. Many of the Sierra Nevada foothill rivers have weil-

defined and moderate to highly incised channels, which provide for low surface-area-to-flow-
volume relationships. The lower Yuba River, however, has a high surface-area-to-flow-volume
relationship, which increases the temperature gain of the river. A substantial portion of the river
bottom can be flooded at modest flow. This shallow flow receives substantially more aeration,
conductive heating potential, and solar radiant heating than a deep river section (B-E 2000).

In addition to New Bullards Bar Reservoir release temperatures and climatic conditions, the

greetest factor that affects water temperatures in the lower Yuba River is the starting release
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 temperature of water from Englebright Dam. Like other reservoirs in the region, Englebright
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Reservoir thermally stratifies during the warm-weather period of the year (i.e., April-November).

Although some heating and mixing of inflows with warmer surface waters occurs, water
temperature profiles measured at Englebright Dam typically show a substantial decrease in water
temperatures from the surface to about 420 feet in elevation throughout the late spring, summer,
and early fall (YCWA 1998). The Narrows I inteke at 460 feet typically draws the coldest water
available. The Narrows Il intake draws water fom the surface to 439 feet and, therefore,
receives a blend of colder, deeper water and warmer, shallower water. Englebright Dam
currently has no physical mechanism by which the depth (and hence temperature) from which
water is released into the lower Yuba River can be controlled. As a result, the temperature of
water released from Englebright Reservoir during the May-October period is primarily dictated
by the temperature profile that exists in the reservoir at the time. Because water released from the
Narrows II single outlet is a mixture of water that exists at and above the outlet, the temperature
of release water generally correlates well to the temperature of water located approximately 45-
SG R below the reservoir surface at the time of release.

YCWA is investigating structural modifications to the Narrows II facility that would improve
downsiream temperatures for fish. Initial feasibility and engineering swdies indicate that the
proposed intake extension would lowsr Englebright Reservoir release temperatures by up to
about 6°F during the spring, summer, and fall months.

54 GEOMORPHOLOGY AND SPAWNING GRAVEL AVAILABILITY

The vast amounts of hydraulic mining debris deposited in the lower Yuba River’s channe! and

flocdplain a century ago, and the lack of gravel that is captured by Englebright Dam, continue to
have a dominant influence on the geomorphic character and processes of the lower Yuba River.
Because of large quantities of unconsolidated cobbles and gravels, the lack of extensive riparian
forests, and confinement of the active river corridor by dredge tailings, high winter flows
continue to cause extensive channel migration and erosion of bars and dredger tailings along the
lower Yuba Rivez.

Spawning gravels are scarce in the Narrows Reach because of the lack of upstream grave!
recruilment (because of Englebright Darn) and the high-energy nature of this reach. Downstream
of the Narrows, spawning gravels are abundent and generally of high quality throughout the
Garcia Gravel Pit and Daguerre Point Dam Reaches (Beak 1989). The primary sources of
spawning gravel are large volumes of unconsolidated cobbles and gravels in the existing bars and
dredge tailings along the river in these two reaches. Most of this material is within the preferred
size range for spawning chinook salmom. In genersl, suvitable spawning gravels for
steelhead/rainbow trout appear to be mere restricted in distribution and less abundant than
chinook salmon spawning gravels. Successful spawning and rearing of chinook salmon and
steelhead/rainbow trout have been observed in the Goldfields in recent years, but habitat
conditions in the Goldfields are considered poor because of high summer temperaturss, and the
presence of large, deep ponds that may support predatory fish, and the lack of cover. '
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58 RIPARIAN VEGETATION

! The geomorphic conditions caused by hydraulic and dredge mining since the mid-1800s continue

» 40 limit the extent of riparian vegetation along the lower Yube River. However, sincs completion
of New Bullards Bar Reservoir, higher, more stable flows during the growing season SPPEEr o

have increased the lineer extent of riparien vegetation along the lower Yubs River (Beak 1989).

Although the sbility of the lower Yuba River to support riparien vegetation has been

substantially reduced, due to the historic perturbations from mining activities, the dynamic nature

of the river chanmel resulis in periodic creation of high-value shaded riverine squatic (SRA)
cover for fish and wildlife._

At present, large quantities of unconsolidated cobble and gravel and sctive channe! migration
1imit the extent of riparian vegetation adjacent o the iver. Tn 1986, riparian vegetation was
present along 44 percent of the Garcia Gr: it Reach, 72 percent of the Daguerre Point Dam
Reach, and 78 percent of the Simpson Lan (Beak 1989). Downstream of Paris Bag, most
riparian vegetation OCCUTS 8§ | ¢ strips along the main chennel, side channels, and
backwater reaches of the river. ver genecally occurs in the lower Yube River as

dy species (Saliz sp.) adjacent to the shoreline. The

scattered, short strips of low-growing woo
most extensive and continuous segments of SRA cover oocur along bars where recent channel

migrations or avulsions bave cut new .'ghmnelzs/@bmguglh relatively lerge, dense stands of riparian
vegetaiior (Beak 1989).

The extent and quality of suitable rearing habita: and cover, including SRA, generelly has a
strong effect on juvenile salmonid production in rivers (Heeley 1991), During spring snorkeling
surveys of the lower Yuba River over the Jast several years, juvenile chinook salmon were
ohbserved exhibiting & strong preference for nearshore s with insweam woody cover. Thus,
the operation of the YRDP since 1970 hes promo ed establishment of ripacian vegetation and
instream cover for fish, relative to pre-YRDP conditions.

56 WATERQUALITY

The general water quality of the lower Yubs River is good and has improved in recent decades
due to conirols on hydraulic and dredge mining operations, and the esisblishment of minimum
instream Tows (Beak 1989). Dissolved oxygen conmcentrations, totsl dissolved solids, pH,
herdness, alkalinity, and turbidity are well within acceptable or preferred ranges for salmonids
and other key freshwater biota. Discharges of treated domestic waste have occurred in Deer

Creek sut a0 adverse effects on water quality are evident in the lower Yuba ver (Beak 1989).
Maintenance activities associated with the Narrows JI Powerhouse include Transport and storage
of oil and other hazardous siractiral repairs, and vegetation
manegement. However, no spills or edverse wafer quality effecis related o operation and
maintenance of Narrows ] are E@mwmt@h@ve @c@uﬁr@d during the history of the projest.
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Because gas boats are permitted on both Englebright Reservoir and New Bullards Bar Reservoir,
poliution to downsiream arcas could have some minor indirect effects on water guality.

However, boating and road runoff are not believed to have caused significant adverse effects o

1 fish resources because the water quality for the lower Yuba River is rated as good (QUAD
1994).

Water quality in the reservoirs and downsiream releases from the dams could be causing other
indirect effects to fish that reside in the lower Yuba R ““Past mining operations in the upper

drainage and for gold in the Yuba Coldfields near Daguérre Point Dam have introduced mercury )
into the Yuba River system (CALFED 1999). The Central Valley Regional Water Quality )
Control Board surveyed mercury in fish and sediment in the Sacramento River watershed in
1986. Elevated levels of mercury originating from past gold mining activities “have been
detected in sediments and aquatic organisms in the upper and lower Yuba River ({CALFED
1999). Ongoing research by the University of California, Davis has confirmed that the upper
reach of the Yuba River above Englebright Reservoir has high levels of bioavailable mercury, as
measured with interim bioindicator organisms. Recent sampling for mercury along various
reaches of the Yuba River by the U.S. Geological Survey’s National Water Quality Assessment

Program confirms that elevated concentrations of bioavailable mercury are still present in the

i R

sediment of the upper and lower Yuba River (CALFED 1999).

Mercury in the sediment could be re-suspended through bioturbation, wave action, dredging and
disposal activities, and flooding of lands. Indirect effects from mercury contamination are
possible, because mercury is present in the sediment built up behind the dams and bicaccumlates
in the flesh of long-lived fish species such as siriped bass or other Tesident species (CALFED
1999). Due to their migratory behavior and relatively short residency in the lower Yuba River, it
is unlikely that the flesh of spring-run chinook salmon and steelhead are significantly
contaminated with mercury. However, further investigations of toxic metals are currently being

planned as part of the Upper Yuba River Studies Program.

6.0 FISHERIES C@NSERVAW@N AND ENHANCEMENT MEASURES |

Since initial planning stages of the YRDP, YCWA has been commitied ‘o the long-term health of
the fish resources in the lower Yuba River, and has actively sought to maximize environmental
benefits of the project while meeting fiood contro!, water supply, recreation, and hydropower
obligations. In addition to meeting its regulatory requirements for fisheries protection under its
CDFG agreement and FERC license, YCWA has committed a substantial portion of its operating
budget tc fisheries monitoring and research to better understand the project’s effects on fisheries
cesousces and identify measures to further protect and enhance these rescurces. These Measures
incluce the numerous recent medifications of maintenance and operating activities of the

Narrows 11 Powerhouse to avoid or minirize po intial flow fluctuation impacts on federally
listed spring-run chinook saimon and steelhead, and fall-run chinook salmen. YCWA also has
funded preliminary design and feasibility studies for structural modifications of the Narows II
facilities to provide long-term protection and enhancement of fish resources in the lower Yuba
River. Currently, YCWA is working closely with the resource agencies and other stakeholders
tc develop an implementation plan fo guide short- and long-term fisheries enhancement efforts
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on the lower Yuba River to assist in meeting overall ecosystem and species Tecovery goals for

the Central Valley. The following fisheries conservatin and enhancement measures are

currently being implemented by YCWA cither independently cr in cooperation ‘with other
1 agencies and stakeholders:

o During the planning of the YRDP, YCWA requested and received a Davis-Grunsky fishery
enhancement grant of over $3.2 million to construct, the multi-level outlet facility at New
: Bullards Bar Dam to control release temperatures. Operation of this facility, combined with
the increased summer and fali flows that have resulted from the YRDP has significantly
improved habitat conditions for fall-run chinook salmon, spring-run chinock salmen, and
steelhead in the lower Yuba River. B

o To provide additional fisheries benefits, YCWA is pursuing the planning, engineering, and
construction of a Narrows II Powerhouse intake extension. Initial feasibility and engineering

studies indicate that the proposed intake ‘extension would lower Englebright Reservoir
release temperatures by up 0 about 6°F during the spring, summer, and fall months.

"o Water transfers have been planned and scheduled in cooperation with CDFG to maximize
benefits and minimize impacts to fish resources in the lower Yuba River, Feather River,
Sseramento River, and Delta. During past transfers, YCWA has released additional water
above the contract amounts (in excess of 30 percent) to enhance fisheries resources.

o YCWA commissioned a preliminary design study for a new Narrows I bypass system that
would prevent flow fluctuations associated with planned and unplanned outages of the unit.

In the interim, YCWA and PG&E have taken corrective actions to minimize fisheries

impacts associated with future emergency shut-downs. YCWA recently submitted a proposal
1o CALFED for funding to prepare final design plans and specifications for a full-flow,
automatic bypass for Narrows II. , ‘

o YCWA committed $1.2 million from water transfer sales for Yuba River fishery
enhancement, monitoring, and research activities in the lower Yuba River. These activities
include: -

- providing $35,000-540,000 annually for continuation of surveys (o estimnate fall-run
chinook salmon spawning escapement. Since 1991, YCWA has funded annual
escapement surveys afler being informed that CDFG nc lenger would continue these
surveys. In 1994, YCWA approved funding to expand the survey and level of effors to
include all spawning reaches in the lower Yuba River,

- providing $37,000 toward construction of the Browns Valley Irrigation District's fish
screen on the lower Yuba River;

- providing $60,000 toward a 3-year study of steelhead life history and stock composition
(jointly funded by CALFED, the USFWS's Anadromous Fish Restoration Program, and

YCWA);
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- providing a $110,000 research grant to U.C. Davis to study steethead life history and
habitat needs in the lower Yuba River; and

1 - providing a $50,000 cost share with CALFED to develop a fisheries habitat restoration
plan for the lower Yuba River. ‘

o YCWA adjusted its maintenance schedules and practices to eliminate lower Yuba River flow
reductions due to generator brush changeout and annual maintenance.

o YCWA conducts and/or funds the following ongoing fisheries monitoring activities:

- continuous water temperature monitoring stations in the lower Yuba River and
Goldfields;

- adult spring-run chinook salmon and sieelhead spawning and redd surveys;

- snorkeling surveys to monitor seasonal abundance, distribution, and habitat use of adult
and juvenile chinook salmon, steelhead, and American shad;

- analyses of chinook salmon cutmigration timing in relation to flow and water
temperatures;

- field surveys to assess redd dewatering and fish stranding risks associated with planned
flow reductions.

o YCWA actively participates, and supports additional participation, in the Yuba River
Technical Working Group (YRTWG)., The YRTWG, formed in 1998, developed a
comprehensive approach to anadromous fish restoration and enhancement on the lower Yuba
River. Membership includes representatives of USFWS, NMFS, CDFG, YCWA, PG&E,
Corps, CALFED, Department of Water Resources, South Yuba River Citizen's League,
Celifornia Sportfishing Protection Alliance, and Friends of the River. This group is currently
providing coordination, planning, and technical assistance for 2 number of ongoing and
proposed fisheries enhancement, monitoring, and research activities on the lower Yuba River
including:

- a watershed-based implementation plan for anadromous &sh enhancement on the lower
Yuba River; ' '

- the Corps’ Fish Passage Improvement Preject at Daguerre Point Dam and associated
diversion facilities;

- fish stranding and redd dewatering studies to evaluate flow ramping requirements and
facilitate scheduling of Narrows I and Il maintenance activities i avoid impacts;

- sieelhead and chinook salmon research and monitoring activities conducted by CDFG
and YCWA, and funded by CALFED, USFWS, CDFG, and YCWA,;
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- evaluations of fish screen and barrier designs at the North Canal, Pumpline Canal, and
Goldfields outlet; and

- evaluations of preliminary and final designs for a new NarmWs 11 full flow bypass
proposed by YCWA.

The YRTWG meets approximately bimonthly to discuss, review, and provide input on ongoing
and proposed fisheries restoration and enhancement activities. YCWA is working closely with
the YRTWG to coordinate YCWA's fisheries enhancement activities and ensure that these and
other activities are consistent with short~ and long-term fisheries and ecosystem restoration and
enhancement goals in the Yuba River. YCWA is also participating in CALFED's Upper Yuba
River Studies Program to evaluate the long-term feasibility of introducing chinook salmen and
steelhead to the upper Yuba River watershed above Englebright Dam.

7.0 SUMMARY AND CONCLUSIONS

Spring-run chinock salmon and steclhead, both listed as threatened species under the federal
Endangered Species Act, historically migrated considerable distances up the South, Middle and
North Yuba River to spawn and rear. The construction of Daguerre Point Dam in 1906 and
Englebright Dam in 1941 by the California Debris Commission, which now are owned and
operzated by the Corps, blocked these migrations and decimated the Yuba River pepulations of
these fish.

In contrast to these two Corps dams, New Bullards Bar Dam and Reservoir, constructed by
YCWA on the Nerth Yuba River in 1969, created substantial benefits for Yuba River fisheries.
New Bullards Bar Damn and Reservoir was construcied upstream of Englebright Dam, and thus
never blocked the migrations or adversely affected the habitat availability of any salmon or
steelhead.

Since New Bullards Bar Reservoir began operations in 1970, it has significantly increased
surnmer and fall flows in the lower Yuba River, and significantly reduced water temperatures {by
up to 10°F) during these times. Both of these changes have significantly benefited lower Yubs

River fisheries. Because of the more-favorable lower Yuba River conditicns that were created

by operation of New Bullards Bar Reservoir, spring-run chinook salmon and steelhead now car
successfully migrate, spawn, and rear in the lower Yuba River. Operation of New Buliards Bar
Reservoir also has benefited fall-run chinook salmon. The long-term average of aduit chinook
saimen populations returning to the lower Yuba River during the post-YRDP peried (1972-1959
is higher than the average for the pre-YRDP period (1953-1971), even though there is ne
hatchery on the Yuba River. These benefits to spring-run chincok salmon, steelhead, and fall-
run chinook salmon in the lower Yuba River have been realized despite numerous adverse
factors that have decimated many Central Valley saimon populations during this same time
period. Adverse factors include the out-of-basin facters of ocean harvest, ocean conditions, and
Deltz conditions, and the in-basin factor of reduced runoff to the iower Yuba River due to
diversions out of the upper Yuba River Basin by other projects.
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Since completion of New Bullards Bar Reservoir, higher, more stable flows during the growing
season appear to have increased the linear extent of riparian vegetation along the lower Yuba

! River. Thus, operation of the YRDP since 1970 has promoted establishment of riparian

vegetation and instream cover for fish, relative to pre-YRDP conditions. In addition, the general
water quality of the lower Yuba River is good and has improved in recemt decades due to
controls on hydraulic and dredge mining operations, and the establishment of minimum instream

flow applicable to operation of the YRDP.

Current operations of the Narrows [I Project, in accordance with the amended FERC license and
coordinated with PG&E's Narrows I Project, have been effective ia minimizing the potential for
stranding of spring-run chinook salmon, steelhead, and fall-run chinock salmon juveniles and
redds in the lower Yuba River. Potential stranding impacts are expected 1o be reduced in the
future through further modification of project facilities, operations and maintenance scheduies,
and continued cooperation and planning with the resource agencies. [n addition, YCWA has
undertaken and continues to pUrsue NUIMErcus enhancement and conservation measures further
improve the habitat and benefit the fish resources, particularly anadromous salmonids, of the
lower Yuba River. e e R :
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APPENDIX A

Analysis of Annual Fall-run Chinook Sslmon Spswning Escapement i the
Lower Yuba River Before and After New Bullards Bar Reservefr

ORJECTIVE

The main objective of this analysis is to answer whether there is any statistically significant
difference in annual fall-run chincok salmon spawning escapement in the lower Yubza River
attributable to the impact of New Bullards Bar (NBB) Reservoir, that was operational since 1969
and would be reflected in annual returns since 1972,

szs:zéfll@@ﬂ@ Data

Data consists of the time series of annual fall-run chinook salmon spawning escapements,
expressed in thousand of fish, from 1 53 to 1999. The data series was composed by gathering
information from various sources, including Hallock (n.d.) for the period 1953-1966, Mills and
Fisher (1994) for the period 1967-1989, and Jones & Stokes, Associates (1992-1999) for the
period 1991-1999. No spawning escapement Was available for 1990. The original time series was

divided into two sets (Fig. A-1, Table A-1): 1) the 1953-1971 period that consists of counts

before the construction of NBB reservoir, hereinafler termed Pre; and 2) the 1972-1999 period
that consists of counts after the construction of NBB»rgs;e)woizn h@r@ﬁmﬁt@r termed Post.

Data Analysis

After ransforming the spawning escapement count 10 natural logarithms ¢o assure the aommality
of the date, three analyses were performed:
1) T-test for two samples with unequal variances, o COmpare the averages of log, (¥ sxg ) 2nd
log.(Npost)
2) F-Test for variances of two-samples, to compare the variances of log{Nepg Yznd
log (Msost)

3) Regression analysis, to compare the estimated intercepts and slopes of the regression lines

fitted to the Pre and Post data sets.

For the T-test for two samples with unequal variances, the hypotheses tested are:
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He: Merg = MeosT
Ha: Mere # WposT
) where y indicates the corresponding mean of the data set. The test-statistic is:
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Figure A-l. Annual fall-run chinook selmon spawning escapement in the lower Yuba River
_vefore and after the building of New Bullards Bar (NBB) Reservoir. '
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Table A-]. Annual fall-run chinock salmon spawning escapement in the lower Yuba River

before and after the building of New Bullards Bar (NBR) Reservoir.

Post Reservoir

01/22/2001 3:34 PV ,

Pre Reservoir
YEAR N thousands YEAR N thousands
1953 6.000 1972 9258
. 1954 5.00C 1973 24,119
195§ 2.000 1974 17.809
1956 5.000 1975 S5.641
1957 1.000 1976 3.779
1958 8.000 1977 8.722
1959 10.000 1978 7416
1960 20.000 1979 12.430
1961 9.000 1980 12.406
1962 34.000 1981 14.025
1963 37.000 1982 39.367
1964 35.000 1983 14.256
1965 (0.c00 1984 9.965
1966 £.000 1985 13.066
1967 23.500 1986 19.406
1968 7.000 1987 18.51¢
1969 5.230 1988 8.501
1970 13.830 1989 9.837
1971 5.650 1991 14413 ]
1992 6.361
1993 6.516
1994 10.691
1995 14.561
1996 27.520
1997 25.778
1998 30.802
1999  23.067
Average 12,906 Average 15,119
Variance 129.843 Variance  74.069 5
n 19 n 27 J’
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2 2
Serg , Spost
Wi\ Ppre  Mpost

where X, $* and » are the average, sample variance and sample size of the respective data sets.
The hypothesis H, is rejected whenever P‘(%.ozs,v 2|£|)< 0.0s, where v are the degrees of

SZne  S2oer )
PRE , SPOST
Bpre  posT
freedom calculated as: v = 5
PRE POST
Mpre RposT

Rpgg —1  pggy ~1

For the F-Test for vmamoes of zWo-sampﬂes, the hypotheses tested are:
Ho: G pre = G post
Ha: Gpre # Grost
where & indicates the variance of the corresponding data set. For the present samples where the
sample variance of the Pre-set is larger than that of the Post-set, the test-statistic is:
F= ﬁ’% ;

Sost
The hypothesis H, is rejected whenever P{Fo_m Fr— anﬂ_l) 2 F )< 0.5,

To assess the statistical significance of a possible impact of the NBB reservoir in the lower Yuba
River annual fall-run chinook salmon spawning escapement, a minimum least squares regression
analysis was performed by fitting the linear models:

Model 1: log.(V;)=Bo +B Year, +B,.X, + B3 {Year, « X, )+¢;
Model 2: log (W, ) = By + B, Year, + P, X, +¢,
Model 3: log, (N, )= Bg + B, Vear; +¢;

where the variable X is an indicator variable that takes the value 0 whenever log{¥,)
corresponds to the Pre data set, and value 1 whenever log, (¥, ) corresponds 1o the Post data set.
The error term € is distributed as a standardized Normal.

The fit to Model | implied the simultaneous fit to two linear models one for the Pre data set with
response function E(log (Npgg )= B + B Year, and one for the Post data set with response

function Elfog(Npost))=Bo + By )+ (B, + By )Year. After fitting Model 1, 2 T-test was used 1o
test the hypotheses:
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The rejection of H, (i.., P&%.ozs {omz+m057-4) = |z|)< 0.05) implies that the difference between

the slopes of the Pre and Post regression lines is not statistically significant. Consequently,
Model 2 generates two regression lines with the same slope, but different intercepts can be fitted.
ARer fitting Model 2, a T-test was used again, this time to test for the hypotheses: K
Ho: By =0
Ha: BZ %0
In this case, the rejection of H, implies that the difference between the intercepts of the Pre and
Post regression lines is not statistically significant. Consequently, Model 3 is the best model to
describe the data as a function of time.

Results

The detailed results of the above mentioned analyses are given in the atteched Appendix A-l.
Neither the T-test for two samples with unequal variances, nor the regression analysis showed
significant differences between the Pre and Post data sets. The only significant difference found
was between the variances of the data sets. The variance of Pre was significantly larger than that

of Post @.@., P(F@_st‘l 8,26 p-s 2768)= 0.0089 )

The T-test for two samples with unequal variances did not show 2 significant difference between
the averages of log (Nppg) and Jog (Npost). With a Pltogas 27 2|-1.586)=0.124, the null

hypothesis that Upre = HposT could not be rejected.

The minimum least squares fit to Model 3 generated the response functiors (Fig. A-2):
E(fog, (Mpgg ))=~110.223+0.061 Year (Red iine)

Effog (Negst )= ~35.549+0.023« Year {Green ling),
with 77 =0.181 and a probability P(QED_%’MZ P 3.@89}=@.@.’§?. However, the difference
hetwaen ‘he estimated slopes was not significantly different from 3 (i.e., Ho: B =0 could not be
rejected because P(ﬂ‘o.ms,aaz z|-1.11 8{}= 0.270). The fit to Model 2 that generated the response
functions:

Ellog, (Wpge )= —53.353 + 0.032« Year

E{log (Npogr )= 35321+ 0.032- Year,
with 72 =0.156 and 2 probability P{Fy g 5 43 2 3.985)=0.026, could not be supported either
becguse the difference between the estimated intercepts was not significantly different from O
(i.e, Plisgasy 2]-0.894)=0377). The st fit for the present data was that to Mode) 3 which
generated the response function:
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o B =

E{log (V)= -31.693 +0.021 Year (Fig. 2, dashed line)
with 7% =0.141 and a probability P{(Fg o5 44 2 7.205)= 0.010.

O Pre © Post

1950 1960 - 1970 year 1980 1990 2000

Figure A-2. Annual fall-run chincok salmon spawning escapement in the lower Yuba
River before and after NBB Reservoir and minimum least square regression lines for

Maodel 3 (red and green lines) and Model [ (black dasked line).

Conclusioms

The present statistical analysis does not support the hypothesis that there was a significant
difference in the annual fall-run chinook salmon spawning escapement of the lower Yuba River
between pre- and post- New Bullards Bar Reservoir, In addition, the variance for the pre-NBB
pericd was significantly larger than that for the post-NBB pericd, and there was 4 significant
increase in fall-run chinook salmon spawning escapement with year of spawning over the entire
period (1953-1999). '
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RIMS Doc ID 2115549 htt—“““*msweb]1.ferc.fed.us/rims/ Dynamic/I_OAT13LPNI htm

Eflog (V)= -31.692+0.021x Year (Fig. 2, dashed line)
with 7 =0.141 and a probability P{Fy g5 45 > 7.205)= 0.010.

1
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Figure A-2. Annual fall-run chincok salmon spawning escapement in the lower Yuba
River before and after NBB Reservoir and minimum least square regression lines for
Model 3 (red and green lines) and Model | (black dashed line).
Conelusions
The present statistical analysis does not support the hypothesis that there was a significans
difference in the annual fali-run chinock salmen spawning escapement of the lower Yuba River
between pre- and post- New Bullards Bar Reservoir. In addition, the variance for the pre-NBB
period was significantly larger than that for the post-NBB period, and there was a significant
increase in fall-run chinook salmon spawning escapement with year of spawning over the entire
pericd (1953-1999).
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Appendix A=1

. Detailed results of the statistical snalyses on annusl fall-run chincok salmon
spawnring escapement of the lower Yuba River

1. Tetest for two samples with vnequal varinmees

Pre Pose

[Mean 9.09035 947355 ‘
Variance _ 0.88438 0.31955
E@bsewaﬁons 19 27
FHypo&hcsizcd Mean Difference 0
[Degrees of freedom 27
t Statistic -1.58597
P(T < t) two-tail 0.12439
|t Critical two-tail 2.05183
2. F-Test for variamees of two-samples
Pre Post
ean 9.09035 9.47355
Variance 0.88438 0.31955
bservations 19 27
grees of freedom 18 26
2.76763
(F < 1) one-tail 0.C0890
Critical one-tail _ 2.01780
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3. Regression smalysis

http: ’:P\?W(?b 1 ferc.fed.us/rims/Dynamic/I_OATI13MRRH htm

3.1 Fit to Model 1z log, (N, )= B¢ + By Year; +B,.X; + By(Year, « X, )+ ¢,

Regression Statistics

Multiple R 0.4251
R Square 0.1807
Residual Standard Error 0.7103 |
Observations 46_,
ANOVA
af SS MS F Significance F
Regression” 3 46747 1.5582 3.088%  0.0372
Residual 42 21.1898 (0.504S
Total 45 25.8645
Coef. SE ¢ Stat  Povalue
Bo -110.2234 58.3717 -1.8883 0.0659
B, 0.0608 0.0298 2.0440 0.0473
By T4.6741 67.1444 1.1121 0.2724
Bs -0.0381 0.0341 -1.1175 0.270!]

3.2 Fit to Model 2: Jog(N,)=Bq + B, Vear; +B,X, +¢,

Regression Stasistics .
Multiple R 0.3954
R Square 0.1564
Residual Standard Error 0.7123
Observations %
ANOVA
df SS MS F __ Significance F
‘Regression 2 40446 2.0223  3.9853 0.0258
Residual 43 21.8182 {.5074
Total 45 25,36‘4}57 :
‘ Coef. ‘SE ¢Sttt P-value
Bo -53.3526 28.6731 -1.8607 ©.0696
2, 0.0318 C.0i46 2.1778 0.0350
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RIMS Doc ID 2115549 D RN k ; " . htt;f“““tgsweb1.fercAfed.us/rims/Dynamic/I_OAT!3N1iO.ham

B2 03594 04022 -0.8935 0.3766
3.3 Fit to Model 3: Jog (¥, ) =By + B, Year, + ¢,
2 )
Regression Statistics e
Moultiple R 0.3751
R Square 0.1407
Residual Standard Error 0,7107 ¢
Observations 46
ANOVA o NI
dfr $S MS F____ Significance F
Regression , _ 1 3.6395  3.6395 7.2054 “0.0103
Residual 44 22.2252 0.5051
Total B L 45 25.8647
Cogf__ SE  iomi Ponie
Bo -31.6931 15.2776 -2.0745 0.0430
By _ D008 00077 26843 0.0102
3.4 Fit to Model 3¢ 10&((1\/‘,-): Bo +BYear; + ¢, (Pre data slone)
Regression Statistics —
Multiple R 0.3639
R Square 0.1324
Residual Standard Esror 0.9013
Chbservations 19
df SS MS F Significance F
Regression 1 2.1080 2.1080 2.5948 0.1256
Residual 17 13.8108 0.8124
Total , 18 15.918%
C@@f — SE ,fz Sz'éz' P-value
Bo -110.2264 74.0710 -1.4881  C.1$50
By 00688 00378 15108 0.1256
Appendix A — — - k ”P&gegofm k
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3.5 Fit to Model 3: log,(N; )= Bq + B Vear; +¢; (Post data alone)

| e
Regression Statistics
Muliple R e Ty
R Square . 0.1118 .
Residual Standard Error 0.5433
Observations ' 27
ANQOVA '
' - df ©SS " MS F Significance F
Regression T 09201 0929 3.1477 0.0882
Residuel _ 25 73791 0.2952
Total 26 8.3082
: " Coef.  SE i Stat Pevalue
Be - T .35.5566  25.3810 -1.4009 0.1735
By 0.0227 0.0128 1.7742 0.0882
Appendix A S T O Page 10010
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5. 1 downloaded a copy of YCWA's Drdft Environmental Evaluation Report: Yuba
County Water Agency, Yuba River Development Project (FERC No. 2246), which includes the
statistical analysis, from the FERC website. A true and correct copy of this report is attached to
SYRCL's petition for reconsideration as exhibit 2.

6.1t is my understanding that: (1) the statistical analysis of the Yuba River salmon
escapement date concludes that there is no statistically significant evidence of increase in fall-
run chinook salmon escapement since construction of New Bullards Bar reservoir; and (2) this
analysis is relevént to the development of appropriate in-stream flow requirements for the lower
Yuba River.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed March 32 2001 at Nevada City, California.

Yz L= L

Lawrence D. Sanders

/

/

Declaration of Lawrence D. Sanders 2
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Proclamation

State of Emergency

EXECUTIVE DEPARTMENT U

STATE OF CALIFORNIA

PROCLAMATION

by the
Governor of the State of California

WHEREAS, shortages of electricity avéilable to California's utilities have today
resulted in blackouts affecting millions of Californians; and

WHEREAS, unanticipated and dramatic increases in the price of electricity
have threatened the solvency of California's major public utilities, preventing
them from continuing to acquire and provide electricity sufficient to meet
California's energy needs; and

WHEREAS, the California Public Utilities Commission, the independent
Systems Operator and the Electricity Oversight Board have advised that the
electricity presently available from Californiaa0™s utilities is insufficient to
prevent widespread and prolonged disruption of electric service within
California; and

WHEREAS, this energy shortage requires extraordinary measures beyond the
authority vested in the California Public Utilities Commission; and

WHEREAS, the imminent threat of widespread and prolonged disruption of
electrical power to California's emergency services, law enforcement, schools,
hospitals, homes, businesses and agriculture constitutes a condition of
extreme peril to the safety of persons and property within the state which, by
reason of its magnitude, is likely to be beyond the control of the services,
personnel, equipment, and facilities of any single county or city; and

WHEREAS, under the provisions of Section 8558 (b) of the California
Government Code, | find that an emergency exists;
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NOW, THEREFORE, I, GRAY DAVIS, Governor of the State of California, in
accordance with the authority vested in me by the California Emergency
Services Act, and in particular, Section 8625 of the California Government
Code, HEREBY PROCLAIM A STATE OF EMERGENCY to exist within the
State of California; and

IT IS ORDERED that all agencies of the state government utilize and employ
state personnel, equipment and facilities for the performance of any and all
actiyities to alleviate this emergency. '

IT IS FURTHER ORDERED that the Department of Water Resources,
separate and apart from its powers and responsibilities with respect to the
State Water Resources Development System, shall enter into contracts and
arrangements for the purchase and sale of electric power with public and
private entities and individuals as may be necessary to assist in mitigating the
effects of this emergency. The Department is hereby directed to enter into
these contracts as expeditiously as possible and is hereby authorized to do so
notwithstanding the provisions of the Government Code and the Public
Contract Code applicable to state contracts, including but not limited to,
advertising and competitive bidding requirements, which provisions are
suspended pursuant to Government Code section 8571 to the extent that they
would prevent, hinder or delay the prompt mitigation of the effects of this
emergency. The Department is further directed to maintain as separate and
distinct the obligations incurred and the funding of such contracts and
arrangements from the funds, monies and obligations of the State Water
Resources Development System.

| FURTHER DIRECT that as soon as hereafter possible, this proclamation be
filed in the Office of the Secretary of State and that widespread publicity and
notice be given to this proclamation.

IN WITNESS WHEREOF | have hereunto set my hand and

caused the Great Seal of the State of California to be
affixed this the seventeenth day of January 2001.

Lmﬁm‘u

Governor of California

ATTEST:

Secretary of State

03/20/2001 10:18 AM
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Please click here to return to the previous page.
Executive Orders

EXECUTIVE DEPARTMENT

STATE OF CALIFORNIA

EXECUTIVE ORDER D-22-01
by the
Governor of the State of California

WHEREAS, on January 17, 2001, | proclaimed a State of Emergency to exist due
to the energy shortage in the State of California; and

WHEREAS, there is a High probability that the electricity supply shortage will
continue to cause rolling blackouts throughout California affecting millions of
Californians; and

WHEREAS, all reasonable conservation, allocation, and service restriction
measures will not alleviate this energy supply emergency; and

WHEREAS, this energy supply emergency poses a threat to public health, safety,
and welfare and requires that all existing powerplants increase their generation
output and that existing powerplants that are not currently operating, but have the
capability to operate, be brought back on-line;

NOW, THEREFORE, I, GRAY DAVIS, Governor of the State of California, by virtue
of the power and authority vested in me by the Constitution and statutes of the
State of California, do hereby issue this order to become effective immediately:

IT IS ORDERED that the California Energy Resources Conservation and
Development Commission (hereinafter "Energy Commission") provide that all
existing powerplants that increase their generation output above existing
authorized levels by less than 50 megawatts using existing installed capacity,
between June 1, 2001, and October 1, 2001, shall not be subject to the Energy
Commission's jurisdiction for such actions during that period.

IT IS FURTHER ORDERED that the Energy Commission shall expedite to the
extent feasible the processing of applications for certification for existing thermal

1of3 03/20/2001 9:48 AM
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powerplants that require retooling and a current license to operate. In order to
bring such thermal powerplants online as soon as possible, the Energy
Commission is authorized to reduce the time in which to conduct a reasonable
review of the application, consistent with the objectives of environmental protection
and the protection of public health and safety.

IT IS FURTHER ORDERED that all local, regional, and state agencies involved in
the licensing of proposed thermal powerplants in California shall work
cooperatively and expeditiously with the Energy Commission and within its timeline
to review all such Applications for Certification. All agencies shall diligently review
such proposed license applications and provide timely comments to the Energy
Commission as the Energy Commission requests.

IT IS FURTHER ORDERED that the State Water Resources Control Board
(SWRCB) shall take all necessary and immediate action to ensure that
powerplants in the State of California are not precluded from operating as a result
of thermal limits in waste discharge requirements. The SWRCB shall take all
necessary and immediate action to determine whether modification of such
requirements is appropriate and, if so, to ensure timely modification to assure
facility operation.

IT IS FURTHER ORDERED that the Energy Commission and SWRCB may
contract for the services of necessary qualified personnel to perform these
functions. Each is authorized to enter into such contracts as expeditiously as
possible and for this purpose shall be exempt from the provisions of the
Government Code and the Public Contract Code applicable to state contracts,
including, but not limited to, advertising and competitive bidding requirements, to
the extent that they would prevent, hinder, or delay the prompt mitigation of the
effects of this emergency. .

IT IS FURTHER ORDERED that the State Department of Water Resources shall
contract, at reasonable rates, for power from powerplants using renewable and
other resources that may currently have no other market for their power.

IT IS FURTHER ORDERED that this order shall expire on December 31, 2001
unless extended by further executive order responding to the continued need for
emergency action to deal with the electricity emergency or unless terminated by
proclamation of the Governor or concurrent resolution of the Legislature that the
state of emergency has ended.

The activities herein are authorized to be carried out pursuant to the Emergency
Services Act, Government Code Sections 8550 et seq.

| FURTHER DIRECT that as soon as hereafter possible, this order be filed in the

Office of the Secretary of State and that widespread publicity and notice be given
to this order. :
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IN WITNESS WHEREOF | have hereunto set my hand and

affixed this the elghth day of February 2001

Loy Deia

Governor of California

ATTEST:
Secretary of State

Back to Top of Page

Please click here to return to the previous page.
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Executive Orders

EXECUTIVE DEPARTMENT

STATE OF CALIFORNIA

EXECUTIVE ORDER D-23-01
by the o
Governor of the State of California

WHEREAS, on January 17, 2001, | proclaimed a State of Emergency to exist due
to the energy shortage in the State of California; and

WHEREAS, there is a high probability that the electricity supply shortage will
continue to cause rolling blackouts throughout California, affecting millions of
Californians; and '

WHEREAS, all reasonable conservation, allocation, and service restriction
measures will not alleviate this energy supply emergency; and

WHEREAS, this energy supply emergency poses a threat to public health, safety,
and welfare and requires that generating facilities located in California are
effectively and appropriately maintained and efficiently operated;

NOW, THEREFORE, |, GRAY DAVIS, Governor of the State of California, by virtue
of the power and authority vested in me by the Constitution and the statutes of the
State of California, do hereby issue this order to become effective immediately:

IT IS ORDERED that the Independent System Operator shall:

—

. Require generators to submit planned outage schedules to the Independent
System Operator.

Prepare a coordinated outage plan which shall be updated quarterly.

Identify generation facility maintenance criteria to be met by generation
facilities.

Maintain records of any unplanned generation facility outages and to provide
those records daily to the Electricity QOversight Board.

5. Conduct independent audits of generation facilities that have fallen below
performance benchmarks established by the Independent System Operator.

H WD
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6. Consider seeking the authority under state law or federal regulation to
impose fines on those generation facility owners whose generation facilities
have fallen below performance benchmark,s‘established by the Independent
System Operator. S '

IT IS FURTHER ORDERED that the Electricity Oversight Board shall review the
Independent System Operator Tariffs and Protocols, in consultation with the
Independent System Operator, to identify any necessary revisions to increase the
Independent System Operator's ability to ensure adequate availability of
generation during periods of peak demand.

T 1S FURTHER ORDERED that the five-member independent governing board of
the Independent System Operator sha sure that all the aforementioned

provisions of this order are executed and the Independent System Operator tariffs
and protocols are so revised, based on recommendations from the Electricity
Oversight Board, and shall make the necessary filings with the Federal Energy

Regulatory Commission to implement these revisions. -

IT IS FURTHER ORDERED that the California Public Utilities Commission shall
ensure that generation facilities still owned by utilities subject to its jurisdiction are
operated by the persons or corporations who own or control them in @ manner that
assures their availability to maintain the reliability of the electric supply system by

issuing such orders and directives as it deems necessary and appropriate, after a
hearing.

IT IS FURTHER ORDERED that the Electricity Oversight Board shall propose
emergency legislation to expand its authority to issue audits of generation facilities
that do not meet established benchmarks for availability and performance, and
issue fines against those plants, after a hearing. ‘

The activities herein are authorized to be carried out pursuant to the Emergency
Services Act, Government Code Sections 8550 et seq.

| FURTHER DIRECT that as soon as hereafter possible, this order be filed in the

Office of the Secretary of State and that widespread publicity and notice be given
to this order.
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IN WITNESS WHEREOF | have hereunto set my hand and
- caused the Great Seal of the State of California to be ‘
affixed this the eighth day of February 2001.

—Dmbdu

Governor of California

ATTEST:
Secretary of State

Back to Top of Page

Please click here to return to the previous page.
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Executive Orders

EXECUTIVE DEPARTMENT

STATE OF CALIFORNIA

EXECUTIVE ORDER D-24-01
by the _
Governor of the State of California

WHEREAS, on January 17, 2001, | proclaimed a State of Emergency to exist due

to the energy shortage in the State of California; and

WHEREAS, there is a high probability that the electricity supply shortage will
continue to cause rolling blackouts throughout California affecting millions of
Californians; and

WHEREAS, all reasonable conservation, allocation, and service restriction
measures will not alleviate this energy supply emergency; and

WHEREAS, the energy supply emergency poses a threat to public health, safety,
and welfare;

NOW, THEREFORE, |, GRAY DAVIS, Governor of the State of California, by the
virtue of the power and authority vested in me by the Constitution and statutes of
the State of California, do hereby issue this order to become effective immediately:

IT IS ORDERED that the local air pollution control and air quality management
districts (hereinafter "districts") shall modify emissions limits that limit the hours of
operation in air quality permits as necessary to ensure that power generation
facilities that provide power under contract to the Department of Water Resources
are not restricted in their ability to operate. The districts shall require a mitigation
fee for all applicable emissions in excess of the previous limits in the air quality
permits. The Board is directed to ensure that appropriate modifications are made
in all applicable permits of the districts or other local or regional agencies
(hereinafter "agencies"). In the event that such modifications do not occur
expeditiously, the Board or the Executive Officer shall immediately exercise the
powers of the districts or agencies and modify the permits consistent with this
order. In exercising the powers of the districts or agencies, the Board or the

03/20/2001 9:56 AM
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Executive Officer shall not be required to comply with the provisions of the
Administrative Procedure Act, or with the normally required notice and hearing
procedures specified in Division 26 of the Health and Safety Code.

IT IS FURTHER ORDERED that the Board shall establish an emissions reduction
credit bank using emissions reductions from all available sources. Such credits
shall be made available through the Board to powerplant peaking sources that
need emissions offsets in order to add new or expanded peaking capacity for the
summer peak season in 2001. Such credits shall be provided to such facilities at
up to the market rate for emissions reduction credits. In the case of a powerplant
that agrees to sell its power under contract to the Department of Water Resources,
the State of California will make available where necessary and available the
required emissions credits at up to a 50 percent reduction. In order to maximize
the amount of electrical generating capacity that can be created with available
funding, emissions reduction credits for new generation capacity shall be made
available to facilities where necessary and available. Proceeds from the sales of
these emissions reduction credits shall be made available to fund emissions
reduction programs in the air district where the new or expanded facility is located.

IT IS FURTHER ORDERED that the Board shall make its remaining appropriated

funds immediately available for the purchase of emissions offset credits for its
emissions reduction credit bank or that of any district.

IT IS FURTHER ORDERED that the Board may contract for the services of
necessary qualified personnel to perform these functions. Each is authorized to
enter into such contracts as expeditiously as possible and for this purpose shall be

- exempt from the provisions of the Government Code and the Public Contract Code
applicable to state contracts, including, but not limited to, advertising and
competitive bidding requirements, to the extent that they would prevent, hinder, or
delay the prompt mitigation of the effects of this emergency.

IT IS FURTHER ORDERED that this order shall expire on December 31, 2001, -
unless extended by further executive order responding to the continued need for
emergency action to deal with the electricity emergency or uniess terminated by
proclamation of the Governor or concurrent resolution of the Legislature that the
state of emergency has ended.

The activities herein are authorized to be carried out pursuant to the Emergency
Services Act, Government Code Sections 8550 et seq.

| FURTHER DIRECT that as soon as hereafter possible, this order be filed in the

Office of the Secretary of State and that widespread publicity and notice be given
to this order.
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IN WITNESS WHEREOF | have hereunto set my hand and
caused the Great Seal of the State of California to be
affixed this the eighth day of February 2001.

Lﬁb&)u

Governor of California

ATTEST:
Secretary of State

Back to Top of Page

Please click here to return to the previous page.
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Executive Orders

EXECUTIVE DEPARTMENT

STATE OF CALIFORNIA

EXECUTIVE ORDER D-25-01
by the
Governor of the State of California

WHEREAS, on January 17, 2001, | proclaimed a State of Emergency to exist due
to the energy shortage in the State of California; and

WHEREAS, there is a high probability that the electricity supply shortage will
continue to cause rolling blackouts throughout Cahforma affecting millions of
Californians; and

WHEREAS, all reasonable conservation, allocation, and service restriction
measures will not alleviate this energy supply emergency; and

WHEREAS, this energy supply emergency poses a threat to public health, Safety,
and welfare and requires acceleration of construction and upgrading of approved
powerplants;

NOW, THEREFORE, |, GRAY DAVIS, Governor of the State of California, by the
virtue of the power and authority vested in me by the Constitution and statutes of
the State of California, do hereby issue this order to become effective immediately:

IT IS ORDERED that the California Energy Resources Conservation and
Development Commission (hereinafter "Energy Commission') shall expedite
review and approval of post-certification amendments regarding thermal
powerplants including proposals to convert simple-cycle powerplants to combined
cycle or cogeneration powerplants if the permitted simple-cycle powerplant is an
integral part of the proposed combined cycle or cogeneration powerplant.

IT IS FURTHER ORDERED that for this purpose, the Energy Commission is
authorized to suspend the requirements of the statutes and implementing
regulations that normally control its review and approval of post-certification
amendments to the extent that they would prevent, hinder, or delay the prompt

10f3 : 03/20/2001 9:40 AM
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mitigation of the effects of this emergency. The Energy Commission may take such
action by order on a case by case basis or by any other means and is not required
to adopt regulations under the Administrative Procedures Act to implement this
order. e

IT IS FURTHER ORDERED that the Energy Commission shall establish specific
performance milestones for both initiation of construction within one year of
certification, and for the construction phase of the project. Failure to begin
construction by the deadline or failure to perform in accordance withthe
milestones without prior approval by the Energy Commission based on a showing
of good cause shall constitute a forfeiture of the certification.

IT IS FURTHER ORDERED that for this purpose, the Energy Commission is

authorized to suspend the implementing regulations that would otherwise regulate
the forfeiture of certification.

IT IS FURTHER ORDERED that the Energy Commission and the California Air
Resources Board may contract for the services of necessary qualified personnel to
perform these functions. Each is authorized to enter into such contracts as
expeditiously as possible and for this purpose shall be exempt from the provisions
of the Government Code and the Public Contract Code applicable to state
contracts, including, but not limited to, advertising and competitive bidding
requirements, to the extent that they would prevent, hinder, or delay the prompt
mitigation of the effects of this emergency.

IT IS FURTHER ORDERED that this order shall expire on December 31, 2001
unless extended by further executive order responding to the continued need for
emergency action to deal with the electricity emergency or unless terminated by '
proclamation of the Governor or concurrent resolution of the Legislature that the
state of emergency has ended. ' ’

The activities herein are authorized to be carried out pursuant to the Emergency
Services Act, Government Code Sections 8550 et seq. '

| FURTHER DIRECT that as soon as hereafter possible, this order be filed in the

Office of the Secretary of State and that widespread publicity and notice be given
to this order. '

2 0f3 ; 03/20/2001 9:40 AM
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IN WITNESS WHEREOF | have hereunto set my hand and
caused the Great Seal of the State of California to be
affixed this the eighth day of February 2001.

Doy Vi

Governor of California

ATTEST:
Secretary of State

Back to Top of Page

Please click here to returpﬂto the previous page.
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Executive Orders -

EXECUTIVE DEPARTMENT

STATE OF CALIFORNIA

EXECUTIVE ORDER D-26-01
by the
Governor of the State of California

WHEREAS, on January 17, 2001, | proclaimed a State of Emergency to exist due
to the energy shortage in the State of California; and ‘
WHEREAS, there is a high probability that the electricity supply shortage will

cause rolling blackouts throughout California affecting millions of Californians; and

WHEREAS, all reasonable conservation, allocation, and service restriction
measures will not alleviate this energy supply emergency; and

WHEREAS, this energy supply emergency poses a threat to public health, safety,
and welfare and requires the siting of new powerplants that can be on-line to avoid
electricity supply shortages this summer and next;

NOW, THEREFORE, |, GRAY DAVIS, Governor of the State of California, by virtue
of the power and authority vested in me by the Constitution and statutes of the
State of California, do hereby issue this order to become effective immediately:

IT IS ORDERED that local, regional, and state agencies referred to in this
Executive Order shall undertake the tasks described herein as expeditiously as
possible for the purpose of accelerating the availability of new generation sources
to the State. :

IT IS FURTHER ORDERED that all state and local agencies are hereby authorized
to shorten the review periods to seven (7) days for environmental documents
prepared under the California Environmental Quality Act for all powerplants that
are not subject to the jurisdiction of the California Energy Resources Conservation
and Development Commission (hereinafter "Energy Commission") and that are
proposed to be on-line by the summer of 2001. '

1of3 03/20/2001 9:43 AM
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IT IS FURTHER ORDERED that the Energy Commission shall take immediate

steps as directed below and shall expedite its licensing process in the following
ways:

1. The Energy Commission shall expedite the processing of Applications for
Certification for peaking or renewable powerplants pursuant to Public Resources
Code section 25705 for construction and operation by July 31, 2001. Peaking or
renewable powerplants that have a current contract with the Independent System
Operator and can be on-line by July 2001 may also apply to be permitted by the
Energy Commission under the emergency siting process. All such proposals shall
be considered emergency projects under Public Resources Code section
21080(b)(4).

2. Public Resources Code section 25552, which provides a license for a simple
cycle thermal powerplant within four months, shall apply to any proposed
simple-cycle thermal powerplant that can be brought on-line by August 31, 2002,
and that has an application for certification accepted by the Energy Comm:ssxon as
complete by December 31, 2001. All restrictions in section 25552 shall be
suspended to the extent that they would prevent, hlnder or delay the prompt
mitigation of the effects of this emergency.

3. The Energy Commission's regula’nons for the expedited licensing of powerplants
pursuant to Public Resources Code section 25550 shall not require an applicant to
secure emission offset credits at the time of filing of an Application for Certification.

4. The Energy Commission shall conduct a study of potential peaking powerplant
sites in the state and prepare a report to the Governor by February 21, 2001,
identifying those areas of the State that would benefit from the installation of
peaking powerplants to augment supphes and ensure rellabtllty through the
summer of 2003.

IT IS FURTHER ORDERED that, in the interest of timely review and coordination,
all local, regional, and State agencies involved in the licensing of proposed
thermal powerplants in California shall participate to implement the State's
emergency energy facility siting process in an expeditious manner consistent with
the objectives of environmental protection and the protection of the public health
and safety. All such agencies shall diligently review proposed license applications
and provide timely comments to the Energy Commission as the Energy
Commission requests. In addition, any agency that must make a decision subject
to the California Environmental Quality Act on a site or related thermal powerplant
proposal shall use the final staff report prepared for public hearings in the Energy
Commission's licensing process in the same manner as the agency would use an
environmental impact report prepared by a lead agency unless the Energy
Commission determines another document is more appropriate for a specific site
or facility.

IT IS FURTHER ORDERED that the California Public Utilities Commission shall

ensure that the investor-owned utilities responsible for interconnecting generation |

!
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facilities sited pursuant to the process described in this order complete necessary
transmission interconnection studies within seven days of receipt of the completed
application.

IT IS FURTHER ORDERED that the Energy Commission and California Air
Resources Board may contract for the services of necessary qualified personnel to
perform these functions. Each is authorized to enter into such contracts as o
expeditiously as possible and for this purpose shall be exempt from the provisions

of the Government Code and the Public Contract Code applicable to state

contracts, including, but not limited to, advertlsmg and competitive bidding

requirements, to the extent that they would prevent, hinder, or delay the prompt

mitigation of the effects of this emergency.

IT IS FURTHER ORDERED that this order shall expire on December 31, 2001
unless extended by further executive order respondmg to the continued need for
emergency action to deal with the electricity emergency or unless terminated by
proclamation of the Governor or concurrent resolution of the Legislature that the
state of emergency has ended.

The activities herein are authorized to be carried out pursuant to the Emergency
Services Act, Government Code section 8550 et seq.

1 FURTHER DIRECT that as soon as hereafter possible, this order be filed in the

Office of the Secretary of State and that widespread publicity and notlce be given
to this order.

IN WITNESS WHEREOF | have hereunto set my hand and
caused the Great Seal of the State of California to be
affixed this the eighth day of February 2001.

-D"nbu?u

Governor of California

ATTEST:
Secretary of State

Back to Top of Page

Please click here to return to the previous page.
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Lawrence D. Sanders (Calif. Bar No. 173411)
RIVERLAW

c/o SYRCL

Nevada City, CA 95959

Telephone: (530) 265-5961 Ext. 203
Telecopier: (530) 263-6232

Attorney for South Yuba River Citizens League

STATE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

In the Matter of CERTIFICATE OF SERVICE

FISHERY RESOURCES AND WATER
RIGHT ISSUES OF THE LOWER YUBA
RIVER

I am employed in Nevada City, California and not a party to
the within action. I served the SYRCL's Petition for
Reconsideration in the action on the below-named persons by
placing a true and correct copy thereof in a sealed envelope
with first class postage thereon fully prepaid in the United
States mail at Nevada City, California and addressed to the
people on the attached service list.

Dated: 9/0;7'/0/
/] 7

Lawrence Sand

Certificate of Service ' ' 1
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State Water Resources Control Board

Lower Yuba River Water Rights Hearing

Service list

PARTIES TO THE HEARING

Yuba County Water Agency

c/o Mr. Alan B. Lilly

Bartkiewicz, Kronick & Shanahan
1011 22nd Street, Suite 100
Sacramento, CA 95816-4907

South Yuba Water District

Cordua Water District

¢/o Paul Minasian

Minasian, Spruance, Baber, Meith, Soares & Sexton
1618 Bird Street

Oroville, CA 95965-4803

Brophy Water District
c/o Mr. Daniel Gallery
Attorney at Law

926 J Street, Suite 505
Sacramento, CA 95814

Western Water Company

c/o Scott Morris

Kronick, Moskovitz, Tiedemann & Girard
400 Capitol Mall, 27th Floor

Sacramento, CA 95814-4417

Browns Valley Irrigation District
¢/o Mr. Paul M. Bartkiewicz
Bartkiewicz, Kronick & Shanahan
1011 22nd Street, Suite 100
Sacramento, CA 95816-4907

National Marine Fisheries Service
c/o Mr. James Bybee

Northern California Habitat Manager
777 Sonoma Ave.

Santa Rosa, CA 95404

California Department of Fish & Game
c/o Mr. William Cunningham
California Department of Justice
Office of the Attorney General

P.O. Box 944255

Sacramento, CA 94244-2550

Mr. Walter Cook
Attorney at Law (Ret.)
42 Northwood Commons
Chico, CA 95973-7214

California Dept of Water Resources
¢/o Mr. David Sandino

Staff Counsel

1416 Ninth Street, Room 1138-2
Sacramento, CA 94236-0001

State Water Resources Control Board Staff
¢/o Mr. Daniel Frink

Senior Staff Counsel

P.O. Box 2000

Sacramento, CA 95812-2000

California Sportfishing Protection Alliance
¢/o Mr. Bob Baiocchi

PO Box 1790

Graeagle, CA 96103

Western Aggregates, Inc.

c/o David Lindgren

Downey, Brand, Seymour & Rohwer
555 Capitol Mall, 10th Floor
Sacramento, CA 95814

U.S. Department of Interior

c/o Mr. Edmund Gee

Office of the Solicitor

2800 Cottage Way, Room E-1712
Sacramento, CA 95825-1890
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Dawn Andrews Melntosh, Ca. Bar No. 162713
Southwest Office of the General Counsel
National Oceanic and Atmospheric
Administration

501 W. Ocean Blvd., Suite 4700

Long Beach, CA 90802

(562) 980-4075 - Telephone

(562% 980-4084 - Facsimile

] Attorney for Petitioner, National Marine Fisheries Service

STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of:

PETITION FOR RECONSIDERATION OF
WATER RIGHT DECISION 1644, AND
POINTS AND AUTHORITIES IN
SUPPORT THEREOF o

FISHERY RESOURCES AND WATER
RIGHT ISSUES OF THE LOWER
YUBA RIVER. |

\-"V\_Juvu\_/\_f

)
MEMBERS OF THE STATE WATER RESOURCES CONTROL BOARD,
Petitioner, National Marine Fisheries Service (NMFS), 501 W. Ocean Blvd., Suite 4400,

Long Beach, CA 90802, requests reconsideration of Water Right Decision 1644 pursuant to
sections 768, 769 and 770 of Title 23 of the California Code of Regulations and for the reasons

stated below. A copy of this petition has been sent to all interested parties.

L. BACKGROUND
On March 1, 2001 , the State Water Resources Control Board ("SWRCB") adopted Water
Right Decision 1644 ("D-1644"). Priorto the adoption of D-1644, the SWRCB issued a draft
decision on November 7, 2000 and another draft decision on February 16, 2001 .} The SWRCB
received comments from interested parties and convened public meetings oh the November 2000

and the February 2001 Draft Decisions. The NMFS, an agency within the United States

1 An initial draft decision and staff anplysis were released in February 1999, end were based on the 1992
evidentiary hearing of this matter.

T I
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Department of Commerce and a party-participant in the 2000 hearings, submitted comments to
those draft decisions. '
11, POINTS AND AUTHORITIES
D-1644 should be reconsidered and modified as discussed below. Section 768 of Title 23
of the California Code of Regulations provides:
No later than thirty (30) days after adoption by the board of a decision or order,
any person interested in any application, permit or license affected by the decision
or order may petition the board for reconsideration of the matter upon any of the
following causes:
(a) Irregularity in the proceedings, or any ruling, or abuse of
discretion, by which the person was prevented from having a fair
hearing;
(b) The decision or order is not supported by substantial evidence;

(c) There is relevant evidence which, in the exercise of reasonable
diligence, could not have been produced;

(d) Ervor in law.
(Barclays 2001.)
Section 769 of Title 23 of the California Code of Regulations provides:

() Any petition for reconsideration of a decision or order shall be submitted in
writing and shall contain the following:

(1) Name and address of the petitioner.

(2) The specific board action of which petitioner requests
reconsideration,

(3) The date on which the order or decision was made by the board.
(4) The reason the action was inapproptiate or improper.
(5) The specific action which petitioner requests.

(6) A statement that copies of the petition and any accompanying
materials have been sent fo all interested parties.

(b) If reconsideration is rec%_uested based in whole or in part on Section 768, the
petition shall include an affidavit or declaration under penalty of perjury stating
that additional evidence is available that was not presented-to the board and the
reason it was not presented. A general statement of the nature of the evidence and
of the facts to be proved shall also be included.

(c) The petition shall be accompanied by a statement of points and authorities in
support of legal issues raised in the petition. -

-2
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(Barclays 2001.)
Section 770 of the California Code of Regulations provides:
(a) The board may:
(1) Refuse to reconsider the decision or order if the petition fails to
raise substantial issues related to the causes for reconsideration set
our in Section 768; or

(2) After review of the records, including any hearing transcript
and any material submitted in support of the petition:

(A) Deny the petition upon a finding that the
decision or order was appropriate and proper; or

(B) Set aside or modify the decision or order; or
(C) Take other appropriate action,

Before taking final action, the board may, in its discretion, hold a hearing for the
purpose of oral argument or receipt of additional evidence or both.

|| (Barclays 2001.)

A. THE HEARING RECORD DOES NOT SUPPORT THE SPECIFIC FLOW

UTT NT D-1644.

The SWRCB should reconsider and modify the flow and temperature requirements in D-
1644, to reflect the recommendations in the "Lower Yuba River Fisheries Management Plan,"
dated February 1991 ("the DFG Plan"), proposed by the California Department of Fish and
Game ("DFG"). At the very least, the SWRCB should adopt the minimﬁm instream flow
requirements in its November 7, 2000 Draft Decision, There is clear and overwhelming
evidentiary support for such modifications to D-1644. !

D-1644 reduces the minimum instream flow fequirements that were proposed in the
November 2000 Draft Decision. The reductions in averaée daily streamflow range from 50 cfs
to 500 cfs. (See D-1644 at 174-175.) The reductions were not across the board. Rather, they
appear finely-tuned. In particular, D-1644 reduces the minimum instream flows requirements for
wet/ above-normal/ below-normal years, as follows: -

. May 1 to May 31, from 2,000 cfs to 1,500 cfs;

. June 1, from 1,400 cfs to 1,050 cfs;

-3
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. June 2, from 980 cfs to 800 cfs.
(Cf. November 7, 2000 Draft Decision at 161.; D-1644 at 174.) Yet, the SWRCB does not
explain th'e scientifie, biological or evidentiary baées fbr the specific reductions. It is not clear
from the hearing record how the SWRCB determined that the specific flows of 1,500 cfs during
May; 1050 cfs on June 1; and 800 cfs on June 2 will adequately protect chinook salmon and
steelhead in the lower Yuba River, and keep fish in good coildition as required by Fish and Game
Code section 59372

The NMFS disagrees with the flow reductions made in D-1644. During the hearings, the
United States Fish and Wildlife Service and DFG submitted substantial evidence supporting
minimuym flows that are necessary simply to maintain fish populations in the lower Yuba River.
Such minimum flows are set forth in the DFG Plan and are identified in the Anadromous Fish
Restoration Program. The NMFS testified that greater flows are needed MMcw_e habitat
conditions for fishery and aquatic resources in the lower Yuba River. The hearing record shows
that:

Peak migration of fall, late-fall, and spring-run chinook salmon and steelhead

occurs in May. The primary benefits of a 2,000 cfs flow in May ave to

increase survival of emigrating juyenile chinook salmon and steelhead, [and]

supports adoption of DECHs stveamflow resommondaiion foe Moy

(Enupiosis adusd ) ’
(8ee November 7, 2000 Draft Decision at 58-59.) Tﬁe record for this proceeding clearly supports
and documents that the health of the Yuba fall-run chinook population is dependent on the
numbers of adults rgturning from the ocean; escapement is the ultimate criteria to measure the

health and success of anadromous fish populations. (RT 2906:14 - 2906:24.) Extended high

spring flows have a significant impact on the overall success of the outmigrating fish in returning

*Fish and Game Code § 5937 provides, in pertinent part: "The owner of a dam shall allow sufficient water at
all times to pass through 4 fishway, or in the absence of a fishway, allow sufficient water to pass over, avound or through
a dam to keep in good condition any fish that may be planted or exist below the dam." The SWRCE recognizes in D-
1644 that section 5937 is a legislative expression concerning the pyblic trust doctrine that should be taken into account
when the SWRCR acts under its public trust authority. (See D-1644 at 30; ses also California Trout, Inc. v. State Water
Resources Control Board (1989) 207 Cal.App.3d 585, 626, 631 [255 Cal. Rptr. 209, 212],)

)

-4.
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as adults to spawn and succeed in their entire life history. (RT 2312:12 - 23 12:19.) The flows
from April through June that are recommended by DFG provide improved migration flows. (RT
252:5-252:12))

To increase survival of emigrating juvenile chinook salmon and steelhead in the lower
Yuba River, the flow requirements in D-1644 do not go far enough. In fact, they are detrimental
to salmon and steelhead. D-1644's flow requitements are lower than the minimum flows
recommended by either NMFS or DFG, and they are lower than those described in the November
2000 Draft Decision. The specific flow requirements in D-1644 are not supported by the hearing
record. D-1644 should be amended to include a detailed explanation of the scientific, biological
and evidentiary bases for its specific flow requirements. In the absence of such information, D-
1644 must be reconsidered and modified to adopt the; flow regime proposed in the November
2000 Draft Decision, if not the flow requirements proposed by the NMFS,

B. THE NOVEMBER 2000 DRAFT DECISION PROVIDES A MORE
LANCED PROTECTION OF COMPETING USES.

For wet/ above normal/ below normal years, the November 2000 Drafi Decision’s
minimum instream flows result in average deficiencies (percent of demand) that are virtually
identical to the average deficiencies resulting from the flows prescribed in D-1644 for similar
year types. Under either the November 2000 Draft Decision or D«1644, the average deficiencies
are legs than 1% of demand, in wet/ above normal/ below normal years. According to the
November 2000 Draft Decision, the average deficiency is as low as 74 acre-feet in wet year types
and not greater than 2,056 acre-feet in above-normal year types. (See November 2000 Draft

Decision at 113.) The record indicates that any deficiencies in surface water supplies that may

|| occur due to the instream flow requirements proposed in the November 2000 Draft Decision

could be offset through implementation of a groundwater conjunctive use program. (See
November 2000 Draft Decision at 115-116.) Moreover, deficiencies under any year type could
also be offset through increased water conservation measures, (I_ci.) Consequently, the flow
requirements in D-1644 do not provide a reasonable balance and protection of competing uses,

including public trust uses. Under the above circumstances, the balance should tip in favor of

5. .
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restoring threatened anadromous fish populations, not ensuring that water users experience zero

delivery impacts.
C. THERE
CLAUSE."

The hearing record does not support Condition 10 on pages 180 to 182 of D-1644, which
provides for a tempérary reduction in the instream flow requirements, if Yuba County Water
Agency ("YCWA™) estimates that it will have deficiencies of more than 20 percent of projected
demand for surface water deliveries within the YCWA service area for the calendar year (the
"Deficiency Clause"). The Deficiency Clause is flawed, because it is based on the notion of
"projected demand" which includes highly speculative demand for surface deliveries to Dry
Creek Mytual Water Company (Dry Creek) and to Wheatland Water District and Wheatland
Water District Detachments (Wheatland). Based on evidence in the record, the SWRCB made
key findings and conclusions with respect to such projected demand:
] that the need for lower Yuba River water for irrigation in the Wheatland area and
for additional municipal and industrial uses in Yuba County has not been
established. See D-1644 at 106.
. that the record remains unclear as to when and if the projected demands for

surface water in the Wheatland and Dry Creek areas will be reached. See D-1644
at 107.

. that the timing for attaining the full-development of demand is uncertain, (S-
YCWA 15, pp. 2, 7.) Wheatland does not yet have a water distribution system
and does not presently have a water service contract with YCWA. (S-YCWA 15,
p. 7.) Evidence presented in 2000 indicates that the distribution system is still in
the planning stages. (S-YCWA 11, p. 13.)

. that YCWA’s projected increases in demand for surface water from the lower

Yuba River are very speculative. See D-1644 at 111,
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. that any deficiencies in surface water supplies that may occur due to the instream
flow requirements establighed in this decision could be offset through
implementation of a groundwater conjunctive use program. See D-1644 at 125

. that deficiencies in surface water supplies could also be offset through increased
water conservation. See D-1644 at 125,

In light of such findings and conclusions, there is no hasis to support the Deficiency
Clause, and it should be siricken. At the very least, the SWRCB should modify the Deficiency
Clause to allow the NMFS, United States Fish and Wildlife Service, and the DFG an opportunity
10 cross-examine or provide information to rebut any data on actual surféce deliveries to Dry

Creek and Wheatland, and on expected surface water demand to Dry Creek and Wheatland.

D. THERE IS NO EVIDE "TARY BASIS FOR DEFERRING THE LONG-TERM
INSTREAM FLOW MOUIREMENTS ESTABLISHED BY D-1644. '

The hearing record does not support the SWRCB’ s conclusion that "in view of the critic’aly‘:
electrical power situation in California," there is "the need to maintain flexibility in powerplant
operations t0 avoid serious electricity shortages." (See D-1644 at 127) On the contrary, the
hearing record establishes that:

In contrast to many other situations where power production is at issue, virtually
all of the water released 10 rovide instream flows in the lower Yuba River passes
through the YCWA and PG&E powerplants by the time it enters the river
downstream of Englebright Dam. Therefore, variations in the inst A
requirements for protection of in the lowey Yuba River w be expected. to
hav i ‘ Tty of power produced. A change in the
release schedule toward greater releases in spring months and reduced releases in
Tuly, August, and September, however, wou d be expected to result in a shift in

power production 1o different periods and a reduction in the value of the power
produced. . ." (Emphasis added.)

(See D-1644 at 126.) Thus, there isno basis for deferring the long-term instream flow
requirements established by D-1644 for a period of approximately five years, until April 21,
2006,

Furthermore, the SWRCB may not take official notice and male factnal findings on the

issues of whether new instream flow requirements diminish flexibility of power plant operations

-7
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in the Yuba River Development Project, and whether maintaining flexibility in powerplant
operations would avoid serious electricity shortages. These issues are unresolved and are subject
to reasonable dispute.
The doctrine of judicial notice is an evidentiary doctrine that permits the court to
consider gs established in a case a matter of law or fact that is relevant to an issue,
without the necessity of formal proof of the matter by any party. Judicial notice is
a substitute for formal proof. Judicial notice may be taken of either a proposition
of /aw or a proposition of facr. The fundamental theory of judicial notice is that
the matter that is judicially noticed is one of law or fact that canmot reasonably be
disputed. (Italics in original.)
i (See Jefferson, Cal. Evidence Benchbook (1972) Judicial Notice, § 47.1, at 833.) Consequently,
the SWRCB may not conclude by judicial notice that there is the need to maintain flexibility in
powerplant operations to avoid serious electricity shortages. Moreover, there is no factual basis
to conclude that "it is appropriate" to defer imposition of the long-term instream flow

requirements established by this decision for a period of approximately five years,

E. -1644 IS NOT ADEQUATE TO AVOID TAKING SALMON AND
STEELHEAD LISTED UNDER THE ENDANGERED SPECIES ACT.

Central Valley spring-run chinook and Central Valley steelhead are listed as threatened
under the Endangered Species Act (ESA)® 4 The NMFS published, on July 10, 2000,

protective regulations prohibiting "take" of threatened Central Valley steelhead by all persons,
including federal, state and local agencies and private entities.” These regulations extend section
9 take prohibitions to threatened Central Valley steelhead, including steelhead in the Yuba River

System. The ESA defines "take" broadly to mean t6 "harass, harm, pursue, hunt, shoot, wound,

16 U.S.C. §§ 1531 ef seq.

* See 64 Fed, Reg. 50,393 (September 16, 1999)(Central Valley spring-run chincok); 63 Fed. Reg.

13,347 (March 18, 1998) (Central Valley steelhead);.

565 Fed. Reg, 42422
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kill, trap, capture, or collect, or attempt to engage in such conduct,"® The NMFS regulations
interpret the term "harm" broadly to mean nan act which actually kills or injures fish or wildlife.
Such an act may include significant habitat modification or degradation which actually kills or
injures fish or wildlife by significantly impairing essential behavioral'pattems, including,
breeding, spawning, rearing, migrating, feeding, and sheltering."” The protective regulations
describe certain activities that are likely to injure or kill salmonids, or that may injure or kill
salmonids, resulting in a violation of the ESA (64 Fed. Reg. at 73,481). These activities include,

in part:

...Physical disturbance or blockage of the stréambed where spawners or

redds are present concurrent with the disturbance , ... Blocking fish

passage through fills, dams, or impassable culverts, ... Water

withdrawals that impact spawning or rearing habitat....
Authorization to take a listed species is generally obtainable through either section 7 or
section 10 of the ESA. Section 7 addresses federal actions while section 10 applies to
nonfederal actions. The provisions of D -1644 are inadequate to remedy current impacts

to listed salmonids and avoid further harm and "take" of steclhead.

616 U.8.C. § 1532(19) (1988).

7 See 64 Fed. Reg. 60,727 (November 9, 1999) (final rule on the definition of the term "harm").
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IIL CLUSIO
Based on the foregoing, the SWRCB should reconsider and modify D-1644.

Dated: April 2, 2001 spectfully subfhitted,

Dawn Andrews Mclntosh
Staff Attorney

WO o0 N Nt S W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DATRUDNADMIN\Petition.wpd

-10-

~ COM 8958




AL

Law Office of
DANIEL F. GALLERY
A Professional Corporation
926 ‘Y’ Street, Suite 505
Sacramento, CA 95814-2786

Telephone (916) 444-2880
FAX (916) 444-6915

March 30, 2001

Harry M. Schueller

Chief, Division of Water Rights

State Water Resources Control Board
1001 I Street, 14" Floor

Sacramento, CA 95814

Attn: Ernie Mona

RE: BROPHY WATER DISTRICT PETITION FOR RECONSIDERATION OF
LOWER YUBA RIVER DECISION 1644
Dear Mr. Schueller:

Hand-delivered herewith on behalf of Brophy Water District are an original and six
copies of the Petition of Brophy Water District for Reconsideration of Decision 1644.

COplCS of the Petition have been sent to the parties on the service list attached to the
Petition.

Daniel F. Gallery

DFG:mb
Enclosure

cc:  Parties on Service List |
Board of Directors, Brophy Water District
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS
&

In the Matter of: )
~ L )
FISHERY RESOURCES AND WATER RIGHT )
ISSUES OF THE LOWER YUBARIVER - )
)
)
)

PETITION OF
BROPHY WATER DISTRICT |

FOR RECONSIDERATION OF DECISION 1644

March 30, 2001 Daniel F. Gallery
' A Professional Corporation
926 Jay Street, Suite 505
Sacramento, CA 95814

(916) 444-2880

Attorney for
Brophy Water District
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD
DIVISION OF WATER RIGHTS

In the Matter of: )
)

FISHERY RESOURCES AND WATER RIGHT )

ISSUES OF THE LOWER YUBA RIVER - ) PETITION OF BROPHY

) WATER DISTRICT FOR

) RECONSIDERATION OF
) DECISION 1644
Y .

Brophy Water District petitions the State Water Resources to reconsider and revise
its Decision 1644, issued on March 1, 2001, upon the following grounds and in the
following respects.

1. The Board’s Order on page 188 that Brophy, in conjunction with South Yuba
and the Agency, consult with DFG, NMFS and USF&WS to develop a plan to
“reduce fish losses™ at the South Canal, is not supported by the evidence and is an
error in law, insofar as it implies that Brophy and South Yuba are obligated, or
that the fishery agencies can insist, that the plan must also include provisions to
replace the existing rock gabion.

2. The Decision is not supported by substantial evidence in its allocation of
water for the Agency needs, in that the Board erred in ignoring future demands on
the Agency s water supply. The Decision also did not take into account future
increases in water use within Districts now under contract, such as within Brophy
Water District.

3. The Decision is not supported by substantial evidence, and is an error in law,
in that it does not take into account the major new economic impacts upon growers
who, under the new instream flow regimes, will be required to finance the costs of
maintaining year-after-year standby groundwater pumping capability, as a result of
deficiencies that may be imposed in their surface water supplies from the Agency.
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1. The Board’s Order on page 188 that Brophy, in conjunction with South Yuba
and the Agency, consult with DFG, NMFS and USF&WS to develop a planto
“reduce fish losses” at the South Canal, is not supported by the evidence and is an
error in law insofar as it implies that Brophy and South Yuba are obligated, or
that the fishery agencies can insist, that the plan must also include provisions to
replace the existing rock gabion.

The Board’s Order on page 188 requires that Brophy in conjunction with South
Yuba and the Agency, consult with DFG, NMFS and USF&WS to develop a plan to
“reduce fish losses” at the South Canal.

The evidence in the record before the SWRCB shows that the screen itself is
functioning adequately with no demonstrable passage of juvenile salmon through the
screen. There is no justification for the Board to order the development of plan that
would require consideration of replacement of the gabion structure.

The screen was constructed pursuant to a 1984 Agreement between South Yuba
and the Department of Fish and Game specifying the design of the screen. South Yuba,
5. Paragraph 1 of that Agreement provided for the entry of a Stipulated Judgement
(Exhibit A to the Agreement), which was entered in the Yuba County Superior Court.
The Judgment provided that if the river diversion works were constructed under the
criteria contained in the South Yuba Agreement, they would adequately mitigate any
adverse fishlife impacts on downstream migrant salmon and steelhead in the Yuba River
that might result from such river diversion facilities. Paragraph 5.0 of the DFG-South
Yuba Agreement further provided that

“5.0. . . . Fishand Game further agrees that the fish protective devices as set forth
in Exhibit D w111 adequately mitigate any other adverse impacts to fish and w11d11fe which
would have occurred in the absence of such fish protective devices.
5.1 DFG agrees that it will hereafter affirm and certify that the project of South Yuba, if
installed, constructed and operated in accordance with the project plan as described in the
Environmental Assessment and in the Exhibits B-1 and C, prevents any significant
environmental impact upon fish and wildlife resources as set forth in paragraph 5.0.
DFG agrees to provide upon reasonable request, without cost, the customary testlmony,
documentation and calculations to support those representations, in connections, with any
approvals, permits or other authorizations that are sought by District to carry out and

complete the project.

. * *

14.0 Department of Fish and Game and district each agree to represent to each Federal
or State agency having jurisdiction over Districts” Project, that the terms of this
Agreement reasonably protect fish and wildlife resources.”

' A similar Agreement was entered into between DFG and Brophy containing the same
Exhibit D criteria and provisions relative to construction of the screen. South Yuba, 12, 1.

3
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The fish screen was constructed in 1985 under Al No. 4 in Exhibit D by the
South Yuba and Brophy Water Districts. The Exhibit  provided that the screen
would have ninety-five percent or greater effectiveness, as evaluated over a three-year

period. In 1998, electrofish surveys were conducted in the pool behind the rock barrier
fish screen, and no juvenile salmon were found in the pool behind the screen. DFG, 26,
99, South Yuba, 12, 4.  So the screen met design and construction approval and the

testing criteria under the DFG Agreement.

Section 6.7 of Decision 1644, on page 88, discussing collectively the North Canal
(Hallwood, Cordua and Ramirez) diversion, the South Canal (South Yuba and Brophy)
diversion, and the Browns Valley diversion, states that

“The potential for loss of juvenile chinook salmon and steelhead to impingement,
entrainment and predation af the diversion facilities is significant.” (p 88).

In support of that however, the Decision goes on to discuss only that losses of several
thousand fish have been salvaged every year at the DFG operated screen of the North
Canal of Hallwood-Cordua. And on page 93, Decision 1644 after discussing some of the
evidence, states that: '

Based on these data and information presented at the 1992 hearings, DFG concluded in
2000 that significant entrainment can and does occur at unscreened and inadequately
screened diversions, including the South Yuba-Brophy Diversion. (S-DFG 1, p.2; S-R.T.
1947:15-1948:23.)

However, the evidence upon which DFG’s conclusion was based did not include any real

evidence that entrainment was occurring in, on or through the South Canal gabion. The

testimony cited on page 93 in support of DFG’s conclusion is that of DFG Witness
Nelson, who had explained at length from S-R.T, 1945 to 1948, that a large number of
juveniles were being entrained at the DFG-operated Hallwood-Cordua diversion on the
north side of the Yuba River (up to 40,000 fish salvaged in a single day, S-R.T. 1946:3 -
5), but without any specifics about actual entrainment of any fish at all at the South Canal
screen of South Yuba and Brophy. DFG’s conclusion was inappropriately applied to the
South Canal screen. Moreover, this testimony by the DFG witness was in flagrant
violation and breach of DFG’s 1984 Agreement with South Yuba, in which DFG had
agreed that the screen would have no significant impact upon fish, and that DFG would

ey

provide supporting testimony to that effect.

The evidence and testimony presented by the South Yuba Water District on behalf

of both the South Yuba and Brophy Districts, principally through the testimony and
report of biologist Steven P. Cramer (S-SYWD-2 and S-SYWD-2.2), established that the
fish screen at the diversion into the South Canal is functioning adequately. Mr. Cramer’s
testimony pointed out that the evidence in the, 1992 hearing, including a careful analysis
of the 1988 Konoff study, demonstrated that there was little or no mortality of juvenile

4
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chinook passing the rock levee fish screen (S-SYWD-2, 5 & 6). Mr. Cramer’s post-1992
hearing field studies in 1993 further evaluated fishery losses in the vicinity of the screen.
He conducted continuous sampling from May 7 to July 22, 1993 of the water flowing
through the pipe from the diversion pond into the Main Canal which conveys water to the
Brophy and South Yuba Districts, and also did snorkeling surveys on both sides of the
screen to look for concentrations of predatory fish. Seventeen juvenile chinook and two
steelhead fry were captured in the water flowing from the diversion pond into the Main
Canal during that period. The size or length of the chinook captured indicated that the
probability that they passed through the rock screen or gabion was so small as to not be
detectable; leading to his conclusion that the fish probably passed over the top of the
screen and into the diversion pond when high flows over-topped the levee on the
preceding January 22. (S-SYWD-2, 5 - 11). Two very small steelhead fry were also
captured, but his testimony was that fry of that size can pass through even state-of-the-art
fish screens.

The evidence discussed in Decision 1644 on page 94 regarding evidence from
USFWS 7, PP 10-12, shows only that some relatively large juvenile salmon were
apparently washed over the top of the gabion during high water, which was also Mr.
Cramer’s conclusion. USFWS’s report on their inspection behind the gabion by scuba
diving on May 11, states:

“The gabion appeared to be fairly fish tight. The salmon trapped behind the screen most
likely became entrained during early March when flows in the Yuba river exceeded 20,000
cfs and over-topped the gabion structure. . . Previous juvenile sampling surveys have
had mixed results in capturing salmon behind the rock gabion fish screen. .. Another
CDFG electro fishing survey in May, 1988 produced no chinook salmon in three nights of
sampling though nearly 7,500 juvenile salmon were counted entering the area in front of
the screen. . . “ (USFWS 7, p 12)

As the Board’s Decision indicates on page 94, South Yuba’s consultant Cramer
concluded that the number of fish he collected from May to July in 1993 was a very small
number. However, the Decision then notes that DFG’s witness testified that the fyke net
used in Cramer’s 1993 investigation, having 1/8 inch mesh, may not have been efficient
for small salmonids, citing S-R.T.-2841-15 - 2842:11. However, that DFG witness also
conceded that the fyke net had caught two juvenile steelhead in the 25-millimeter range,
and could only say that DFG “had no idea of what the efficiency is”. S-R.T.2481.7 - 11.
Here again the DFG witness was testifying in direct contradiction to the contractual
stipulations his Agency had agreed to with South Yuba and Brophy. But even at that,
hHe was thus only speculating about the efficiency of the fyke net, and had no evidence
of his own that the results of the Cramer study and findings were not valid. South Yuba’s
Exhibit 16 in the 1992 hearings showed the size of the mesh screen placed within the
gabion itself, and its spaces are much smaller than 1/8th inch.
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The Decision then concludes on page 95 after discussion of the evidence that

“Regardless of the manner in which fish enter the diversion pond, it appears that fish,
included listed species, continue to be lost from the lower Yuba River fishery at the rock
gabion. (S-R.T. 1974:20 1974:21)” Page 95 of Decision.

The essential error in the Board’s Decision on the South Canal gabion is that the
Board is leaving unsettled the question of whether the gabion itself needs to be replaced
(which would be at an enormous cost), or whether the Decision is talking only of
preparing a plan involving other improvements that may reduce fish losses, aside from
replacement of the entire gabion, which is a substantially different undertaking. There is
no substantial evidence in the record providing a basis for asserting or finding that the
gabion is not effectively screening fish (other than those perhaps that may be washed over
the top of the gabion during high flows), and so the Decision in that respect is
unsupported by any substantial evidence in the record that provides a basis for an order
requiring consideration of a plan for replacing the gabion itself. Accordingly, the
Decision Order should be clear that its scope is not to require the South Yuba and Brophy
Districts to develop a plan to replace the entire gabion.

2. The Decision is not supported by substantial evidence in its allocation of
water for Agency needs, in that the Board erred in ignoring future demands on the
Agency’s water supply. The Decision also did not take into account future
increases in water use within Districts now under contract, such as within Brophy
Water District.

As noted in Section 7.2 of the Decision, beginning on page 104, the evidence of
the Yuba County Water Agency showed a substantial increase in future demand beyond
present levels, estimated at 347,136 acre feet for irrigation and waterfowl habit purposes.
The Agency’s estimates of future water demand included 40,855 acre feet for use in the
Wheatland Water District and in the Wheatland detachment areas, plus 30,000 acre feet
for municipal and industrial uses. Although Agency’s Water Project was financed and
constructed to provide for these eventual needs in the County, those needs were ignored
by the Board’s Decision as “uncertain” (pages 104 - 110), and the Board based the
Agency’s water demands only upon recent historical water use and a reasonable
allocation for waterfowl habitat. (Decision, page 107)

“Based on the evidence, we conclude that need for water for irrigation in the Wheatland
area and for additional municipal and industrial uses in Yuba County has not been
established. . . we conclude it is more reasonable to use the water demand figures
described in Section 7.3 below based on recent historical water use for irrigation and a
reasonable allocation for water fowl habitat . . . we believe that a large portion of (new)
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uses can be met through more efficient use of existing supplies or with water from other
sources” (p 106, 107)

Although the evidence showed that Agency water has just recently been finally extended
to the Dry Creek Mutual Water Company through the South Canal/Main Canal system
originally constructed by the South Yuba and Brophy Districts (page 14), the Decision
takes no cognizance of the time and financial hurdles that must be overcome in extending
a water supply to the Wheatland areas further to the south in the County.

With respect to future water needs within Brophy Water District itself, which
currently consists of over 16,000 acres (Brophy 1, 2 & 3; Brophy, 4), approximately
3668 acres of land were annexed to the District during the period between 1989 and 2000
(T, 1542:5 - 23). Brophy’s Director Bertolini testified in the 1992 hearings that the
annexation of approximately 3,100 acres had just recently been completed by Brophy.
(Brophy, 1, 3; Brophy, 3) That acreage was previously pumping groundwater, and after
annexation those lands began receiving surface water from the Yuba River water.
(Testimony of Baggett at T, 1766:2 to 1767:6.). Other entities contracting with the Yuba
County Water Agency for a water supply added to their service area during that period as
well. (T, 1542:24 to 1544:15). As the Agency has pointed out, those annexations
explain in part the increases in deliveries of water by the Agency that occurred during the
late 1990s, as shown on Table 13 on page 106 of the Decision.

In addition, there are approximately 5,000 acres of land within the Brophy Water
District which are paying assessments within the District that are not now being irrigated,
but which are irrigable and which will be developed for pasture when the economy
justifies (T, 1767:7 - 1768:2) . This will clearly mean additional uses of water just
within Brophy Water District itself, which has not been taken into account by Decision
1644. For this reason also the Decision was in error in considering only historical
diversions to date in determining the total Agency water needs.

Also, the Board’s assumption that portions of increased demand can be met
through more efficient use of existing water supplies would not apply for example to use
of water within Brophy Water District. Approximately 90% of the users w1th1n the
Agency water supplies. (S-Brophy 1, 3). It can be reasonably assumed that the growers
are not pumping more water than is necessary for irrigation of their crops, inasmuch as
that would obviously mean incurring unnecessary electricity or fuel costs for pumping.

3. The Decision is not supported by substantial evidence, and is an error in law,
in that it does not take into account the major new economic impacts upon
growers who, under the new instream flow regimes, will be required to finance the

7
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costs of maintaining year-after-year standby groundwakr pumping capability, as
a result of deficiencies that may be imposed in their surface water supplies from
the Agency. '

The Decision, after ignoring the evidence of future demand by Wheatland and
Wheatland exclusions and for municipal and industrial needs, as well as future increases
that will occur within Brophy Water District, and basing the Agency’s total offstream
consumptive water needs instead upon current uses, then concludes that instream flow
requirements under the Decision will result in deficiencies in the offstream consumptive
water demands “in some years”. The Decision includes a mechanism for the Agency to
apply for temporary relief from the instream flow requirements when it appears that the
deficiency is going to exceed 20%. (Pages 130, 131.) In any event, it is clear that
deficiencies will occur in Districts’ water supply some of the time.

“In some years, water users will need to utilize groundwater to offset deficiencies in the
surface water supply or employ additional water conservation measures to reduce water
use.” (Decision, page 133)

The result is that the Brophy landowners will be forced to maintain stahdby pumping in
every year, whether or not a deficiency is imposed on the District’s contract water supply
in any given year.

The reasons for this were explained by Brophy’s Director William A. Baggett, in
S- Brophy Water District Exh. 1. He described the financial impact that would be forced
on rice growers within Brophy Water District (rice being the principal crop in the
District), as a result of the adoption of the higher mstream flow requirements for fishery
by the SWRCB.

“The new constraints that those instream flow requirements would impose on the Agency
diversions, would require farmers in Brophy Water District to go back to pumping
groundwater in many years, which could take us back to the prospect of further overdraft.
But even beyond that, they would create major new economic burdens on the growers in
the District, in the cost of maintaining groundwater producing facilities on standby every
year, for use only in the years when deficiencies are imposed. These are hidden costs, and
go beyond just the costs of power for pumping the groundwater when pumping is
required.” (S-Brophy 1, 1)

The point made by the Baggett testimony is that whether deficiencies in the Agency water
supplied by the Agency would occur in 10% of the years or in 40% of the years, the
Brophy growers will be forced to equip their operations to be on perpetual standby for
the pumping of groundwater, at a very substantial annual cost to the growers in all years,
in the event that the Agency’s supply is curtailed in that year. He described the various
hard costs of maintaining on standby the ability to pump groundwater on pages 3 - 5 of S-

8
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Brophy, 1. His testimony, presented on March 9, 2000, assumed for analysis purposes a
33% deficiency in a given year, and calculated that the additional pumping charges that
would be incurred in such a year would increase the water costs from $45 per acre to $70
per acre. In addition, he stated that there will be the every year capital and repair costs of
maintaining a pump and well, and the added every year standby or demand charges of
PG&E that must be paid to keep power available if the well pumps must be operated. He
calculated those additional costs to be $81.25 per acre, payable every year whether
groundwater is pumped or not. There would be added to that the additional costs of
pumping in the years when the deficiencies actually occur. (S-Brophy, 1, 3 - 5; and T,
1716:21 - 1717:14). If the deficiency does not exceed 20%, as the Board’s Decision
assumes, less of the grower’s water would need to be pumped groundwater and that water
cost portion of $45 would increase to something less than $70 per acre in the years of
actual deficiency. However, the every year additional standby costs of $81.25 per acre
would not be any less. Moreover, in the present circumstances of the California power
market, that every year power cost component will evidently be much greater. The
Board can take jUdlClal notice of the Public Utilities Commission’s recent approval of
major increases in electrical costs to consumers, which means that power costs to farmers
requiring standby power for pumpmg groundwater is going to be substantial. Mr, Baggett
also testified that groundwater pumping provides much poorer weed control, requiring
increased herbicide applications and weeds becoming increasingly resistant to such
application. This increases the problem of weed control and the possibility of crop
failure. (S-Brophy, 1, 3 - 5).

Nowhere does the Board’s Decision, in discussion of the application of the public
trust doctrine to the requirements of water for instream uses, take into consideration in the
balancing of the various interests, the impacts of these deficiencies upon the Brophy
Water District users. Under the public trust doctrine, the needs of all competing uses of
water must be considered and balanced. The Board must consider the probable effects of
new instream flow releases upon the needs of the offstream water users, and in ignoring
the severe financial impacts of forcing farmers to maintain every year standby facilities
for groundwater pumping, the Decision is not supported by the evidence, and is an error
in law. Nat. Audubon Society v Superior Court (1983) 33 Cal.3rd 419 at 445, 189 Cal.
Rptr. 346 at 364. Title 23, CCR, Section 784(c).

Dated: March 30, 2001 Respectfully submitted,

%R DISTRICT
///( oh

Daniel F. Galle
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DECLARATION OF SERVICE
Before the State Water Resources. Control Board State of California
Lower Yuba River Hearings

I, Marisa E. Becerra, declare:

I am employed by the law firm of Daniel F. Gallery, A Professional Corporation. My
business address is 926 J Street, Suite 505, Sacramento, CA 95814. I am over the age of 18 years
and not a party to this action.

On March 30, 2001, I served the following document(s) set forth below in the manner

indicated:

Service by Mail: By enclosing a copy in an envelope addressed as shown below and
depositing the sealed envelope with the United States Postal Service wit the postage fully prepaid.

Document(s) Served:

BROPHY WATER DISTRICT PETITION FOR RECONSIDERATION OF
LOWER YUBA RIVER DECISION 1644

Person(s) Served: SEE ATTACHED SERVICE LIST

I declare under penalty of perjury under the laws of the State of California that the =~
foregoing is true and correct, and that this Declaration of Service was executed on March 30,

2001 at Sacramento, California.
Marisa E. Becerra
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Browns Valley Irrigation District
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Bartkiewicz, Kronick & Shanahan

. 1011 Twenty-Second Street
Sacramento, CA 95816-4907

South Yuba Water District

c/o Mr. Paul R. Minasian
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Cordua Irrigation District
¢/o Mr. Paul R. Minasian
' Minasian, Spruance, Baber, Meith,
" Soares & Sexton, LLP '
P.O. Box 1679
Oroville, CA 95965

alifornia Department of Fish and Game

0 William Cunningham, Esq.
epartment of Justice

tfice of the Attorney General
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South Yuba River Citizens League
-/o Mr. Lawrence D. Sanders
Attorney at Law

216 Main Street

Nevada City, CA 95959

Mr. Walter Cook
Attorney at Law (ret)

42 Northwood Commons
Chico, CA 95973-7214 -

California Sportfishing Protection
Alliance

c¢/o Mr. Robert J. Baiocchi,
Consultant/Agent

P.O. Box 1790

Graeagle, CA 96103

State Water Resources Control Board
Staff

c/o Mr. Daniel N. Frink

Senior Staff Counsel

P.O. Box 2000

Sacramento, CA 95812-2000

Brophy Water District
c/o Mr. Daniel F. Gallery
Attorney at Law

926 J Street, Suite 505
Sacramento, CA 95814

Western Water Company

- and Western Aggregates, Inc.

c/o Mr. Edward J. Tiedemann
Kronick, Moskovitz, Tiedemann &
Girard

400 Capitol Mall, 27th Floor
Sacramento, CA 95814-4417

National Marine Fisheries Service
c/o Mr. James Bybee

Northern California Habitat Manager

777 Sonoma Avenue
Santa Rosa, CA 95404

California Department of Water
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c/o Mr. David A. Sandino

Staff Counsel

1416 Ninth Street, Room 1138-2
P.O. Box 942836 ‘
Sacramento, CA 94236-0001

U.S. Department of the Interior
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RYAN S. BEZERRA, STATE BAR NO. 178048

PAUL M. BARTKIEWICZ, STATE BAR NO. 65143
BARTKIEWICZ, KRONICK & SHANAHAN

A PROFESSIONAL CORPORATION

1011 TWENTY-SECOND STREET
SACRAMENTO, CALIFORNIA 95816-4994

TELEPHONE:
TELECOPIER:

(916) 446-4254
(916) 446-4018

Attorneys for Browns Valley Irrigation District

In the Matter of

FISHERY RESOURCES AND WATER RIGHTS
ISSUES OF THE LOWER YUBA RIVER

Involving Water Right Permits 15026, 15027 and
15030 Issued on Applications 5632, 15204 and
15574 of Yuba County Water Agency,

Licenses 3984 and 3985 Issued on Applications
9927 and 12371 of Cordua Irrigation District,

License 4442 Issued on Application 9899 of
Hallwood Irrigation District, and

BEFORE THE
STATE WATER RESOURCES CONTROL BOARD
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Other Water Diversions by Various Parties Under )
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Rights and Contractual Rights )

)

PETITION FOR RECONSIDERATION OF BROWNS VALLEY IRRIGATION DISTRICT

LR

o \ £
I atw

200} KAR 30 PH 2: 05
il SGHTS

ENN

CES

PETITION BY BROWNS VALLEY
IRRIGATION DISTRICT FOR
RECONSIDERATION OF D-1644

20\P031401rsb.wpd




O 0 N O W b W~

NNNNNMNNNO—‘P—‘P—‘H)—*)—!F—‘»—-"—IH
OO\IO\UILWN»-‘O\OOO\IO\U\ANNHO

INTRODUCTION

Browns Valley Irrigation District (“BVID”) hereby petitions for reconsideration of the State
Water Resources Control Board’s March 1, 2001 Decision Regarding Protection of Fishery
Resources and Other Issues Relating to Diversion and Use of Water from the Lower Yuba River,
Water Right Decision 1644 (“D-1644"), pursuant to Water Code section 1122 through 1123 and title
23, sections 768 and 769, of the California Code of Regulations.

REQUIRED INFORMATION

Pursuant to title 23, section 769, of the California Code of Regulations, BVID states the
following:

1. Name and address of the petitioner

Name of petitioner: Browns Valley Irrigation District

Mailing address: Post Office Box 6
Browns Valley, California 95918

Street address: 9370 Browns Valley School Road
Browns Valley, California 95918

All correspondence concerning this Petition should be directed to Ryan S. Bezerra,
Bartkiewicz, Kronick & Shanahan, 1011 Twenty-Second Street, Sacramento, California 95816.

2. The specific board action of which petitioner requests reconsideration

The adoption of D-1644 by the State Water Resources Control Board (the “State Board”).

3. The date on which the order or decision was made by the board

March 1, 2001.

4. The reason the action was inappropriate or improper

The State Board’s adoption of D-1644: (1) denied BVID and other parties a fair hearing due
to irregularities in the proceedings (see Cal. Code Regs., tit. 23, § 768, subd. (a)); (2) was not
supported by substantial evidence (see Cal. Code Regs., tit. 23, § 768, subd. (b)); and (3) constituted
an error in law (see Cal. Code Regs., tit. 23, § 768, subd. (d)). It is also BVID’s understanding that
there is substantial relevant evidence concerning the Yuba River’s populations of anadromous fish
and the hydrological impacts of D-1644 that could not have been produced, through the exercise of

reasonable diligence, during the hearings in this proceeding. (See Cal. Code Regs., tit. 23, § 768,

-1- 20\P031401rsb.wpd
PETITION FOR RECONSIDERATION OF BROWNS VALLEY IRRIGATION DISTRICT
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subd. (c).) The grounds supporting this Petition are stated more fully in BVID’s Statement of Points
and Authorities, which is attached hereto as Exhibit A.

5. The specific action which petitioner requests

In relation to the provisions of D-1664 that apply expressly to BVID, BVID requests that the
State Board delete provisions 2 and 3 of D-1644's order concerning BVID (see D-1644, pp. 183-
184), Table 23 of D-1644 (see id. at p. 159) and any related and/or supporting findings contained in
D-1644. ‘

In relation to the provisions of D-1644 that apply expressly to Yuba County Water Agency
(“YCWA”), BVID requests that the State Board vacate D-1644 and direct the commencement of
further proceedings culminating in a new water right decision that is supported by evidence in the
record and the applicable legal authorities.

6. A statement that copies of the petition and any accompanying materials have
been sent to all interested parties

See Proof of Service attached hereto as Exhibit B.

7. Declaration concerning new evidence

The declaration of Ryan S. Bezerra is attached hereto as Exhibit C. The new evidenceis: (1)
new data concerning the size and status of the lower Yuba River’s anadromous fisheries that derives
from the Department of Fish and Game’s operation of a rotary screw trap in the lower Yuba River;
and (2) hydrological analyses of the impacts of D-1644..

8. Statement of points and authorities

A Statement of Points and Authorities is attached hereto as Exhibit A.
Dated: March?L, 2001 Respectfully submitted,

BARTKIEWICZ, KRONICK & SHANAHAN
APr ional Garporation

By: /\* /

S. a
Attorngdys for Browns Valley Irrigation District

-2- 20\P031401rsb.wpd
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RYAN S. BEZERRA, STATE BAR NO. 178048
PAUL M. BARTKIEWICZ, STATE BAR NO. 65143
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L INTRODUCTION

The adoption of Water Right Decision 1644 (“D-1644") by the State Water Resources
Control Board (the “State Board”) was not supported by substantial evidence in the record, relied
onerroneous legal analyses and resulted from proceedings that contained substantial irregularities that
denied a fair hearing to Browns Valley Irrigation District (“BVID”), Yuba County Water Agency
(“YCWA”) and other Yuba County water districts. In addition, it is the understanding of BVID that
YCWA is submitting substantial new relevant evidence concerning: (1) the hydrological impacts of
D-1644's final in-stream flow requirements; and (2)‘the Yuba River’s anadromous fisheries, which
evidence demonstrates that the implementation of D-1644 is not necessary to support those fisheries.
There is cause for reconsideration under the State Board’s regulations. (See Cal. Code Regs., tit. 23,
§§ 768-770.) Accordingly, the State Board should grant BVID’s petition for reconsideration and
modify D-1644 as requested in that Petition. (See id. at § 770.)

II. CAUSES FOR RECONSIDERATION

There is sufficient cause under the State Board’s regulations for the State Board to reconsider
the provisions of D-1644 that apply to both BVID and YCWA.
A, The Relevant Provisions of D-1644 That Apply to BVID Have No Legal
or Evidentiary Basis and Resulted from an Irregular Proceeding
BVID objects to the following two provisions of D-1644 that apply to BVID: (1) D-1644's
limitation of BVID’s pre-1914 right to divert water from the Yuba River during the months of
November through March; and (2) D-1644's mandate that BVID file Statements of Water Diversion
and Use. (See D-1644, pp. 183-184.) There is no legal or evidentiary basis for those provisions,
which resulted from a deliberative process that denied BVID a fair hearing. Under section 768,
subdivisions (a), (b) and (d), of title 23 of the California Code of Regulations, the State Board thus
should reconsider D-1644.
1. The State Board Has No Legal Authority to Modify BVID’s Pre-
- 1914 Right Based on the Record Before the Board
D-1644 requires that BVID limit its diversion of water from the Yuba River to the sum of the
following: (1) BVID’s pre-1914 right as that right is stated in D-1644's findings; (2) BVID’s rights

-1- 20\P032401rsb.wpd
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under its water supply contract with YCWA; and (3) any new water rights that BVID acquires. (D-
1644, pp. 159-160, 183-184.) As defined by the State Water Commission in a 1931 memorandum
that followed the Commission’s investigation of BVID’s pre-1914 right, that right allows BVID to
divert 47.2 cfs from the Yuba River without seasonal limitation. (A copy of the Commission’s
memorandum, dated “October 8, 1931" is attached hereto under tab 1.) D-1644's findings, and thus
its order, however, limit BVID’s pre-1914 right to substantially less than 47.2 cfs during the months
of November through March. (/d.)

No legal authority supports D-1644's limitation of BVID’s pre-1914 right during the months
of November through March.

While D-1644 appears to be based generally on the public trust doctrine, D-1644 contains no
finding that the full year-round diversion of BVID’s pre-1914 right would injure the public trust
resources present in the lower Yuba River.

D-1644 makes no finding that full year-round diversion of BVID’s pre-1914 right would
constitute a waste, unreasonable use, unreasonable method of use or unreasonable method of
diversion of water that would trigger the State Board’s powers under Article X, section 2 of the
California Constitution and Water Code section 275.

BVID does not exercise its pre-1914 right through the operation of any dam owned by BVID,
so Fish & Game Code section 5937 could not possibly allow the State Board to modify BVID’s right.

This proceeding is not a statutory adjudication under Water Code section 2500 et seq. that
would allow the State Board greater leeway in dealing with water rights on the Yuba River.

Water Code sections 1243, 1253 and 1257.5, the Streamflow Protection Standards Act (Pub.
Res. Code § 10000 e? seq. ) and the Salmon, Steelhead Trout and Anadromous Fisheries Program Act
(Fish & Game Code § 6900 et seq.) do not authorize the State Board to modify even post-1914 water
rights, much less pre-1914 water rights like BVID’s right.

Water Code section 1241 does not authorize the State Board to modify pre-1914 rights
because it applies only to “permitees” and pre-1914 rights do not rely on any permits. Furthermore,
the State Board has never provided any notice to BVID that the State Board would apply Water

Code section 1241 in this proceeding.

-2- 20\P032401rsb.wpd
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If none of these authorities allow the State Board to modify BVID’s pre-1914 right, then the
State Board has no authority to do so. (Cf. National Audubon Society v. Superior Court (1983) 33
Cal.3d 419, 441-442 (describing the limited powers of the State Board’s predecessors before Article
X, section 2's predecessor constitutional provision was adopted).) The State Board simply has no
general authority to modify pre-1914 rights. There thusis cause to reconsider D-1644 under section
768, subdivision (d), of title 23 of the California Code of Regulations.

2. The Record Does Not Support D-1644's Seasonal Limitation of
BVID’s Pre-1914 Water Right

D-1644 relies entirely on the water usage reports that BVID filed with the State Water
Commission in the 1920's as its basis for limiting BVID’s pre-1914 right during the months of
November through March. (D-1644, pp. 159-160.) D-1644's interpretation of those reports,
however, contradicts the interpretation that the State Water Commission gave them in closing its
investigation of BVID’s pre-1914 right. After reviewing those reports, the State Water Commission
concluded that BVID’s pre-1914 right constituted a right to divert 47.2 cfs. The State Water
Commission placed no seasonal limitations on that right, even though the Commission relied on
exactly the same evidence as D-1644. (See tab 1.)

D-1644 cites no other evidence to support D-1644's finding that BVID’s pre-1914 right
comprises less than 47.2 cfs during the months of November through March. The State Board cannot
simply reinterpret the evidence upon which the State Water Commission concluded that BVID has
the year-round right to divert 47.2 cfs from the Yuba River. Because no evidence supports D-1644's
findings concerning the seasonal extent of BVID’s pre-1914 right, there is cause for reconsideration
under section 768, subdivision (b), of title 23 of the California Code of Regulations.

3. D-1644's Requirement That BVID File Statements of Water
Diversion and Use Improperly Expands BVID’s Duties Under the
Water Code

Water Code sections 5100 through 5107 authorize water right holders to file “statements of

water diversion and use” with the State Board. Water Code section 5108, however, states that:

Statements filed pursuant to this part [Water Code sections 5100 through 5108] shall
be for informational purposes only and neither the failure to file a statement nor any
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error in the information filed shall have any legal consequences whatsoever other
than those specified in this part. (Emphasis added).

Nothing in Water Code sections 5100 through 5108 allows the State Board to take any action
against the holder of a water right because it does not file a statement of water diversion and use.

D-1644, however, states that BVID “shall provide complete monthly and annual water
diversion information on all future triennial Supplemental Statements of Water Diversion and Use
submitted pursuant to Water Code section 5103.” (D-1644, p. 184.) Under this provision, the State
Board could try to claim that BVID would violate Water Code section 1052 if BVID does not: (1)
file a statement of water diversion and use every three years; or (2) include monthly and annual
diversion data in such a statement.

The State Board has no authority to attach such consequences to the non-filing of or omission
of information from a statement of water diversion and use. Water Code section 5108 states that
«neither the failure to file a statement nor any error in the information filed shall have any legal
consequences whatsoever . . . .” If the State Board interprets D-1644 to require BVID to file
triennial statements of water diversion and use that contain certain diversion data, then the State
Board will have expanded the legal gravity associated with such statements far beyond that
contemplated by the Water Code. There thus is cause for reconsideration of D-1644 under section
768, subdivision (d), of title 23 of the California Code of Regulations.

4. The Participation of Mike Meinz and Alice Low Was a Serious
Irregularity in the Proceedings and Denied BVID a Fair Hearing

Under California law, the staff members on whom an agency relies to find facts must be
impartial. (See Gray v. City of Gustine (1990) 224 Cal.App.3d 621, 631-632 (“A biased decision
maker conducting either judicial or administrative hearings is constitutionally unacceptable.”))

There is substantial evidence that Mike Meinz and Alice Low, the State Board’s
environmental specialists in this proceeding, had substantial conflicts of interest that constituted
serious irregularities and denied BVID a fair hearing.

DFG is a party to this proceeding. Its 1991 publication of its Lower Yuba River Fisheries
Management Plan (the “DFG Plan”) was a primary factor motivating the State Board to commence

this proceeding. (See D-1644, pp. 2-3, 22-23.) The DFG Plan viewed BVID’s pre-1914 right as
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limited by season. (See Exh. DFG-26, p. 98, Table 20 (describing BVID’s pre-1914 right as 0 acre-
feet in March and not listing any right for November through February).) In 1993, DFG published
a document entitled Restoring Central Valley Fisheries: A Plan for Action” (the “Plan for Action”
(copies of the pertinent pages of this document are attached hereto under tab 2)). The Plan for
Action tracks the DFG Plan by describing BVID’s pre-1914 right as being limited by season.

Mr. Meinz participated in the preparation of the DFG Plan. Page 115 of that Plan, under the
heading “ACKNOWLEDGMENTS,” states that:

Department of Fish and Game staff who provided supervision, direction and review

include Jerry Mensch, Mike Meinz, John Nelson, John Turner, Bob Orcutt, Gary

Smith, Cindy Chadwick, Dan Odenweller, Fred Meyer, and Jim Schuler. (Exh. DFG-

26, p. 115 (emphasis added).)

Mr. Meinz’s participation in the preparation of the DFG Plan with several of DFG’s key
witnesses (see Exhs. DFG-13 (Mensch testimony); DFG-14 (Chadwick testimony); DFG-15 (Nelson
testimony); DFG-17 (Odenweller testimony)), raises a substantial question about his impartiality in
evaluating that Plan, those witnesses’ testimony and other evidence concerning BVID’s pre-1914
right and any need for more water for anadromous fisheries in the Yuba River.

The Plan for Action lists Ms. Low as among those who compiled its contents (Plan for
Action, title page), recommends certain actions concerning the Yuba River and does not state that
anyone who participated in its compilation disagreed with any of its recommendations. The Plan for
Action recommends that “uncommitted water” in the Yuba River be used to restore the Yuba River’s
anadromous fisheries. (/d. at p. VII-76.) The Plan for Action apparently defines “uncommitted
water” in the Yuba River as water to which DFG believes that no Yuba County water district is
entitled. (/d) In so defining “uncommitted water,” the Plan for Action tracks the DFG Plan’s
quantification of BVID’s pre-1914 right by describing that right as limited by season. (Id.)

By putting her name on the Plan for Action, Ms. Low advocated the adoption of its
recommendations for the “restoration” of the Yuba River’s fisheries, including the erroneous
quantification of BVID’s pre-1914 right. It is irrelevant whether or not Ms. Low actually developed
the Plan for Action’s recommendations for the Yuba River. By putting her name on the Plan for

Action, Ms. Low indicated that she agreed with those recommendations.
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The participation of Mr. Meinz and Ms. Low in this proceeding shows that the State Board
staff members who were responsible for evaluating environmental evidence here both agreed with
DFG’s position concerning the extent of BVID’s pre-1914 water right. Mr. Meinz’s and Ms. Low’s
participation constituted a serious irregularity, denied BVID a fair hearing and justifies
reconsideration under section 768, subdivision (a), of title 23 of the California Code of Regulations.’

B. The Provisions of D-1644's Findings and Order Concerning the

Amendment of YCWA’s Water Right Permits Are Not Supported by the
Record, Misapply the Relevant Legal Authorities and Resulted from an
Irregular Deliberative Process

D-1644's findings and order concerning YCWA’s water right permits are not supported by
substantial evidence in the record, improperly rely on an expanded interpretation of the State Board’s
powers and resulted from a deliberative process in which the State Board improperly relied on former
employees of DFG as the Board’s environmental specialists.

1. BVID Is Vitally Interested in What Happens to YCWA’s Water
Rights

While BVID possesses its own right to divert water from the Yuba River, it has a keen
interest in YCWA’s continuing exercise of its water rights for at least four major reasons.

First, BVID and YCWA are parties to a water supply contract under which YCWA may
supply BVID with Yuba River water over and above the water that BVID can divert under its own
right. (See generallyD-1644,p. 160.) Any deficiencies that D-1644 causes thus will impact BVID.

Second, because more groundwater must be pumped in response to D-1644, BVID will incur
significant new pumping costs and may be affected by groundwater pumping in neighboring areas.

Third, BVID will have to implement new water conservation measures on top of its already
substantial measures. (See D-1644, pp. 109-110.) The law of diminishing returns dictates that the

additional measures will be less effective and more expensive than BVID’s prior efforts.

IBVID also joins in and incorporates by reference YCWA’s objection to the participation
of Cliff Lee of the California Attorney General’s office in the State Board’s March 1, 2001 closed
session, immediately following which the State Board adopted D-1644.
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Fourth, BVID and the people that it serves are members of the Yuba County community and
thus suffer serious direct and indirect harm when members of that community suffer as a result of
flooding along the Yuba River. As therecord in this proceeding demonstrates, implementation of in-
stream flow requirements such as the final requirements adopted by D-1644 will eliminate YCWA’s
ability to transfer water and thus raise money to fund local flood control measures and local share
requirements of federal and state flood control programs. (Exh. S-YCWA-11.) Asthe Legislature
recognized in the Yuba County Water Agency Act, YCWA is the only local agency in Yuba County
that can adequately address the County’s flood control problems. (Wat. Code App. § 84-26.%)

2. D-1644's Extensive Reliance on the Idea That Yuba County
Farmers Will Pump Groundwater to Remedy Surface Water
Deficiencies Is Inconsistent with D-1644's Findings Concerning
Groundwater North of the Yuba River

An administrative agency’s findings must “conduce the administrative body to draw legally
relevant sub-conclusions supportive of its ultimate decision; the intended effect is to facilitate orderly
analysis and minimize the likelihood that the agency will randomly leap from evidence to
conclusions.” (Topanga Ass’n for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d
506, 516.) The State Board’s findings in D-1644 concerning the groundwater available in Yuba
County are internally inconsistent and are not the orderly analysis demanded by California law.

D-1644 asserts that the water supply deficiencies that it will cause will not hurt Yuba County
because its farmers can pump groundwater and, in fact, have pumped groundwater in order to convey

surface water to the Governor’s Water Bank in 1991 and 1994. (D-1644, pp. 11-12, 125.) The

2Water Code Appendix section 84-26 reads in pertinent part:

The Legislature hereby finds that water problems in the County of Yuba require
countywide water conservation, flood control and development of water resources; that all land
within the county will be benefited thereby; that the solution of these problems lies within and is
peculiar to the area to be included in the Yuba County Water Agency . . . that county water
districts, municipalities, irrigation districts and reclamation districts now exist within portions of
the county, have acquired property and works, developed a limited water supply, and have
incurred indebtedness, but have been and are unable alone to economically develop an adequate
water supply and control the floods of said county, and for such reason it is necessary to have a
political entity at least coextensive with the geographical limits of the entire county . . . .
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assumption underlying this assertion is that groundwater and pumping capacity are distributed
throughout Yuba County as evenly as surface water deficiencies caused by D-1644 will be.

D-1644 itself flatly contradicts this assumption. D-1644 states that states that:

The Yuba Groundwater Basin is hydraulically divided by the lower Yuba River into

the Yuba-North Basin and the Yuba-South Basin . . . Because of sufficient surface

water supplies, significant groundwater pumping capacity has not been developed

to meet irrigation demands in the Yuba-North Basin. (Id. at p. 10 (emphasis

added).)

D-1644 thus admits that there is no evidentiary basis for its assumption that all Yuba County
farmers have sufficient groundwater pumping capacity available to them to allow them to implement
conjunctive use in order to compensate for surface water deficiencies.

The 1991 and 1994 groundwater pumping data on which D-1644 relies further refutes D-
1644's assumption that farmers in the Yuba-North Basin can pump enough groundwater to implement
conjunctive use. That data demonstrates, for instance, that farmers in BVID purﬁped only a small
part of the groundwater pumped in 1991 and 1994. (See Exh. S-YCWA-27 .) Nowhere does D-1644
suggest that BVID’s water supply deficiencies will be limited to such small amounts after D-1644's
final in-stream flow requirements are implemented.

D-1644's statements about groundwater pumping within other water districts in the Yuba-
North Basin further undermine its assertion that groundwater is available to replace surface water.
D-1644 states that:

Data developed by DWR indicate that, from 1950 to 1980, excessive pumping of

groundwater created localized decreases in the groundwater levels (cones of

depression) beneath Ramirez Water District . . . Before surface water deliveries from

YCWA began in 1983, [that district] relied entirely on groundwater. (D-1644, p. 11

(citing YCWA 2, fig. 8-E and p. 12.)

Ramirez Water District’s groundwater pumping accounted for most of the pumping in the
Yuba-North Basin during 1991 and 1994. (Exh. S-YCWA-27.) D-1644 would require Ramirez to
repeat that level of pumping in all future droughts. Yet D-1644 also admits that Ramirez has faced

overdraft problems in the past. D-1644 thus encourages groundwater overdrafts in the areas of the

Yuba-North Basin that may actually have the pumping capacity assumed by D-1644.
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Finally, Cordua Irrigation District’s witnesses testified that Cordua’s experience in pumping
groundwater in 1991 and 1994 indicated that large-scale groundwater pumping would have
significant negative effects on the water table and Cordua’s neighbors. (S-R.T. 1561:7-1564:4.)

D-1644's findings are insufficient to “bridge the analytical gap” from the evidence in the
record to its conclusion that conjunctive use will prevent serious consumptive use deficiencies after
D-1644's final in-stream flow requirements take effect. There thus is cause for reconsideration under
section 768, subdivisions (b) and (d), of title 23 of the California Code of Regulations.

3. D-1644's Finding That New Water Conservation Measures Will
Mitigate the Water Supply Deficiencies Caused by D-1644
Contradicts Other Findings in That Decision and the Record

D-1644's findings also fail to “bridge the analytic gap between the raw evidence and ultimate
decision or order” (Topanga, supra, 11 Cal.3d at 515-516), in relation to water conservation. D-
1644 asserts that:

[d]eficiencies in the amount of water available for offstream use could also be offset

through increased water conservation measures. Despite successful water

conservation measures in some instances, the record establishes that water usersinthe

YCWA service area could adopt additional reasonable but more stringent water

conservation measures.® (D-1644, p. 125))

However, the only concrete examples of “additional reasonable but more stringent water
conservation measures” that D-1644 suggests are contained in footnote 43. That footnote states that:
(1) “the testimony establishes that flooding successive rice fields sequentially would require less water
and is more desirable from the standpoint of providing waterfowl habitat. (S-R.T. 1313:15-1314:22;
1320:21-1321:4.)”; and (2) “[a]s discussed in Section 7.3, the record also indicates that rice can be
grown with less water per acre when there is an incentive to conserve as was the case when
groundwater was used more widely in the YCWA service area.” The record does not support D-
1644's findings that those water conservation measures can be implemented reasonably.

a. D-1644's Finding That Yuba County Farmers Will
Conserve Water Because They Will Use More
Groundwater Contradicts D-1644's Other Findings
Section 7.3 of D-1644 finds that Yuba County farmers use less water for irrigating rice when

they have to pump groundwater than when they rely on surface water: “The higher cost to pump

groundwater may result in more efficient water use.” (D-1644, p. 108.) This finding, however,

-0- 20\P032401rsb.wpd
STATEMENT OF POINTS AND AUTHORITIES OF BROWNS VALLEY IRRIGATION DISTRICT

COM 8992




[V, I O SV E N

O 0 0 O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

cannot support D-1644's later finding that Yuba County farmers will conserve additional water
because they will have to pump groundwater. (D-1644, p. 125, fn. 43.) This latter finding
erroneously assumes that groundwater and groundwater pumping capacity are distributed throughout
Yuba County as evenly as surface water deficiencies resulting from D-1644's implementation will be.
D-1644 itself refutes this assumption in relation to those farmers who farm north of the Yuba River:

The Yuba Groundwater Basin is hydraulically divided by the lower Yuba River into

the Yuba-North Basin and the Yuba-South Basin . . . Because of sufficient surface

water supplies, significant groundwater pumping capacity has not been developed

to meet irrigation demands in the Yuba-North Basin. (Id. at p. 10 (emphasis

added).)

D-1644 can neither logically nor legally find both: (1) that farmers in the Yuba-North Basin
do not have adequate groundwater pumping capacity for irrigation; and (2) that they will conserve
more water in response to D-1644 because they will irrigate with groundwater. The two findings are
inconsistent and D-1644 thus is internally inconsistent. Accordingly, D-1644 violates California
administrative law by failing to reveal “the analytic route the administrative agency traveled from
evidence to action.” (Zopanga, supra, 11 Cal.3d at 515.) D-1644 thus contains a legal error that
justifies reconsideration. (See Cal. Code Regs., tit. 23, § 768, subd. (d).)

b. D-1644's Finding that Sequential Rice Flooding Is a
Viable Conservation Option Relies Only on Incompetent
Evidence and Ignores Crucially Relevant Testimony

D-1644 cites only “(S-R.T. 1313:15-1314:22; 1320:21-1321:4.)” to support its finding that
“flooding successive rice fields sequentially would require less water and is more desirable from the
standpoint of providing waterfowl habitat.” (D-1644, p. 125, fn. 43.) The cited testimony is the
testimony of Dr. Frederic Reid. Dr. Reid testified as an expert on the needs of waterfowl. (S.R.T
1268:4-6.) The record contains no evidence that Dr. Reid is an expert on water conservation. D-
1644 thus cites only the testimony of an expert who is not competent to testify about water
conservation to support its finding that “flooding successive rice fields sequentially would require less
water.” Incompetent evidence is not substantial evidence.

In addition, D-1644's finding that sequential rice flooding would be a reasonable additional

water conservation measure that could be implemented in Yuba County ignores the 2000 testimony

of BVID and at least two other Yuba County water districts that they either already do successively
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flood their rice fields or would be implementing that conservation measure in 2000. (S-R.T. 1623:2-
1625:2 (Cordua and South Yuba); 1668:22-1669:24 (same); 1814:15-1815:22 (BVID).) D-1644
does not even acknowledge this testimony, even though it directly contradicts D-1644's finding that
“water users in the YCWA service area could adopt additional reasonable but more stringent water
conservation measures,” including sequential rice flooding. (D-1644, p. 125, part. fn. 43.) Section
768, subdivision (b), of title 23 of the California Code of Regulations thus supports reconsideration
of D-1644.
4. D-1644 Is An Unauthorized Extension of the State Board’s
Authority to Modify Water Rights

D-1644 errs in applying the legal authorities on which it relies, namely: (1) the public trust
doctrine; (2) Article X, section 2; and (3) the physical solution doctrine.

a. The Public Trust Does Not Authorize the State Board to
Require YCWA to Mitigate Injuries to Trust Resources
Caused by Pre-Existing Facilities

The public trust is an easement that burdens property rights associated with navigable waters.
(Golden Feather Community Ass 'nv. Thermalito Irr. Dist. (1989) 209 Cal. App.3d 1276, 1280-1284;
City of Los Angeles v. Venice Peninsula Properties (1988) 205 Cal. App.3d 1522, 1529-1 530.) The
owner of a property right that is burdened by an easement generally has a duty to avoid unreasonably
interfering with the easement (Camp Meeker Water System v. Public Utilities Comm'n (1990) 51
Cal.3d 845, 867), but has no duty to restore or improve the easement (Herzog v. Grosso (1953) 41
Cal.2d 219, 228). The public trust’s nature as an easement thus prevents the state from using the
trust as an all-purpose tool to promote trust uses. (Cf. Venice Peninsula Properties, supra, 205
Cal App.3d at 1529-1532 (city has no right to dredge, construct sea walls in and improve tideland
property where relevant property was never subject to the public trust).)

To date, the cases and State Board decisions that have applied the public trust to modify
water rights have involved situations where the water right holder actually interfered with the public’s
use of the public trust easement by damaging the relevant resources. (Nat’l Audubon, supra, 33
Cal.3d at 424-425; California Trout, Inc. v. Superior Court (1990) 218 Cal App.3d 187, 195;
California Trout, Inc. v. State Water Resources Control Bd. ( 1989) 207 Cal.App.3d 585, 593-598;
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In the Matter of Fishery Protection and Water Right Issues of Lagunitas Creek, State Board Order
No. WR 95-17, §§ 2.3-2.5; In the Matter of Amendment of the City of Los Angeles' Water Right
Licenses for Diversion of Water From Streams Tributary to Mono Lake, State Board Decision No.
1631, §§ 1.0, 2.2, 2.3; see also cases cited in Charpentier v. Von Geldern (1987) 191 Cal. App.3d
101, 109-110.) These cases and decisions are consistent with the law of easements, which requires
the owner of property burdened by an easement from unreasonably interfering with the easement.

Until now, no case or State Board decision has contradicted the law of easements by requiring
the holder of a water right to enhance the public trust easement. By requiring YCWA to try to
enhance the Yuba River’s fisheries through habitat enhancement measures, even though YCWA'’s
exercise of its rights already has benefitted those fisheries, D-1644 improperly extends the public trust
doctrine in a manner that contradicts the law of easements.

D-1644 also applies the wrong burden of proof in relying on the public trust. D-1644 states
that: “[i]n applying the public trust doctrine, the State has the power to reconsider past water
allocations even if the State considered public trust impacts in its original water allocation decision
... The State has the duty of continuing supervision over the taking and use of appropriated water
and an affirmative duty to protect public trust uses whenever feasible.” (D-1644, p. 31 (citing Nat’l
Audubon, supra).) This articulation of the State’s powers under the public trust confuses National
Audubon’s statements concerning the trust’s application to new water allocation decisions and its
separate statements concerning the modification of existing rights.

National Audubon states that:

The state has an affirmative duty to take the public trust into account in the planning

and allocation of water resources, and to protect public trust uses whenever feasible

... As a matter of practical necessity the state may have to approve appropriations

despite foreseeable harm to public trust uses. In so doing, however, the state must

bear in mind its duty as trustee to consider the effect of the taking on the public trust

[citation omitted] and to preserve, so far as consistent with the public interest, the

uses protected by the trust.

Once the state has approved an appropriation, the public trust imposes a duty of

continuing supervision . . . In exercising its sovereign power to allocate water

resources in the public interest, the state is not confined by past allocation decisions

which may be incorrect in light of current knowledge or inconsistent with current

needs. (33 Cal.3d at 446-447 (emphasis added).)

D-1644 contains no finding that satisfies the burden of proof that applies when the State
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Board considers the modification of existing water rights. Instead, D-1644 simply claims for the
State Board the power to modify existing water rights to protect trust resources “whenever feasible.”
That standard defines the duty of the State Board in considering new appropriations. Applying that
standard to modify existing rights, however, ignores the literal text of National Audubon and
subsequent cases that interpret National Audubon. (See Big Bear Mun. Water Dist. v. Bear Valley
Mutual Water Co. (1989) 207 Cal. App.3d 363, 380-381.)°

Because D-1644 improperly extends and misapplies the public trust doctrine, there is cause
to reconsider D-1644 under section 768, subdivision (d), of the California Code of Regulations.

b. D-1644 Ignores the Literal Text of Article X, Section 2

Article X, section 2, of the California Constitution reads in pertinent part:

The right to water or to the use or flow of water in or from any natural stream or

water course in this State is and shall be limited to such water as shall be reasonably

required for the beneficial use to be served, and such right does not and shall not

extend to the waste or unreasonable use or unreasonable method of use or

unreasonable method of diversion of water.

This provision serves two functions: (1) it defines the extent of a water right as that
“reasonably required for the beneficial use to be served;” and (2) it excludes, from the bundle of sticks
that make up a water right, the right to “waste or unreasonable use or unreasonable method of use
or unreasonable method of diversion of water.”

D-1644 does not acknowledge the first function of Article X, section 2 or the California
Supreme Court’s most recent discussion of Article X, section 2, which is contained in City of Barstow
v. Mojave Water Agency (2000) 23 Cal.4th 1224 (“Mojave”). Mojave contains the following passage
that is crucially relevant here:

Respondents unpersuasively argue for imposition of an equitable physical solution that

disregards prior legal water rights. They cite the principle that the Constitution

requires the greatest number of beneficial users that the water supply can support,

but they omit the requirement that this use be subject to the rights of those with
lawful priority to the water. (Mojave, supra, 23 Cal.4th at 1250 (emphasis added).)

’D-1644 relies on YCWA’s use of Englebright Dam as an afterbay for its hydropower
operations to support its application of the public trust. (D-1644, pp. 31-32.) This interpretation
of the public trust triggers preemption by the Federal Power Act. (See California v. Fed. Energy
Reg. Comm’n (1990) 495 US. 490, 500-503; Salyes Hydro Ass’n v. Maughan (9" Cir. 1993) 985
F.2d 451, 453))
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Mojave thus reaffirms the importance of Article X, section 2's first function of defining the extent of
a water right as “such water as shall be reasonably required for the beneficial use to be served.”

D-1644 effectively repeats the error of the respondents in Mojave by relying on “the mandate
of article X, section 2 . . . to maximize reasonable and beneficial uses of water” (D-1644, p. 34), but
omitting “the requirement that this use be subject to the rights of those with lawful priority to the
water” reaffirmed by Mojave. Among the rights that D-1644 should have acknowledged under
Mojave is YCWA’s right to have until 2010 to develop full beneficial use of its rights. (Permits for
Diversion and Use of Water Nos. 15026, 15027 and 15030 (term 10 in each permit).) D-1644
instead effectively caps consumptive use of Yuba River water and simply dismisses the possibility that
any other future activities will require any more water from the Yuba River: “[t]he SWRCB
recognizes that there will be new uses of water in Yuba County in the future, but we believe that a
large portion of those uses can be met through more efficient use of existing water supplies or with
water from other sources.” (/d. at p. 107 see also id. at pp. 124-125)

D-1644 makes no attempt to reconcile these findings with YCWA’s legally-vested right to
have until 2010 to develop full beneficial use of the water that it is entitled to divert. D-1644 thus
contradicts Mojave’s interpretation of Article X, section 2. Accordingly, there is cause for
reconsideration under section 768, subdivision (d), of the California Code of Regulations.

c. D-1644's Application of the Physical Solution Doctrine
Also Violates Mojave

D-1644 relies on the physical solution doctrine to support its requirement that YCWA release
water from storage at New Bullards Bar Reservoir, (D-1644, pp. 34-35, fn. 22.) This requirement
exceeds the well-settled limits on that doctrine, which Mojave reaffirmed.

Mojave states that “although it is clear that a trial court may impose a physical solution to

achieve a practical allocation of water to competing interests, the solution's general purpose cannot

“D-1644 relies on none of the special statutory powers that the Legislature has delegated
to the State Board. Where Article X, section 2, is at issue, the powers of the State Board are
concurrent with those of the courts. (Environmental Defense Fund v. East Bay Mun. Utility
Dist. (1980) 26 Cal.3d 183, 200.)
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simply ignore the priority rights of the parties asserting them.” (23 Cal.4th at 869.) Mojave also
cites, without any distinctions, California Supreme Court decisions involving surface water,
percolating groundwater and flowing groundwater for the rule that a physical solution cannot require
water right holders to suffer substantial detriments. (See 23 Cal.4th at 1249-1250 (citing Peabody
v. City of Vallejo (1935) 2 Cal.2d 351, 383-384 (surface water); City of Lodi v. East Bay Mun,
Utility Dist. (1936) 7 Cal. 2d 316, 341 (percolating groundwater); Hillside Water Co. v. Los Angeles
(1938) 10 Cal.2d 677, 685-686 (same); Rancho Santa Margarita v. Vail (1938) 11 Cal.2d 501, 561
(surface water); and Allen v. California Water & Tel. Co. (1946) 29 Cal.2d 466, 483-484 (flowing
groundwater).) D-1644 exceeds this limit on the physical solution doctrine because, even using the
State Board’s conservative estimates® of the water supply impacts of D-1644's final in-stream flow
requirements, D-1644 finds YCWA will be negatively affected by those requirements in at least some
years. (D-1644, pp. 120, Table 16 (deficiencies in every water-year type except wet).)®
d. The Participation of Mike Meinz and Alice Low Taints D-
1644's Provisions Concerning YCWA

Asdiscussedin SectionIl. A 4, supra, the participation of former DFG employees Mike Meinz
and Alice Low in this proceeding as the State Board’s environmental specialists was a serious
irregularity. This irregularity taints D-1644 in relation to not only BVID, but also YCWA.

Mr. Meinz’s “supervision, direction and review” of the DFG Plan (see Exh. DFG-26, p. 115)
and prior collaboration with several of DFG’s key witnesses denied BVID and YCWA a fair hearing
because Mr. Meinz was primarily responsible for neutrally evaluating the evidence that DFG

presented in favor of and YCWA presented in opposition to the DFG Plan during the 1992 hearing.

* Under cross-examination by the State Board’s staff, YCWA’s witnesses specifically
testified that an historical averaging method like that used in D-1644 is not a valid way of
calculating current demand. (S-R.T. 1491:12 - 1494:3; 1541:25 - 1543: 15.) D-1644 does not
cite any contradictory evidence or find that YCWA’s testimony was not credible. D-1644 simply
ignores this part of YCWA’s testimony and instead states, without evidentiary support, that
“when data on actual water deliveries is available, examination of that data provides a better
understanding of the actual present level of demand.” (D-1644, p. 104.)

*While D-1644 finds that its “Deficiency Clause” will limit water supply deficiencies in
some years and thus D-1644's impact on YCWA, D-1644 only allows, and does not require, the
State Board to apply its “Deficiency Clause.” (D-1644, pp. 123-125, 180-182.)
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Ms. Low’s co-authorship of DFG’s 1993 Plan for Action also denied BVID and YCWA a

fair hearing. That Plan for Action:

implied that YCWA’s New Bullards Bar Dam is responsible for injuring the Yuba
River’s anadromous fisheries (Plan for Action, p. III-3), which even D-1644 admitted
is not correct (D-1644, p. 32 (“overall fish populations have stabilized or slightly
increased following YCWA'’s construction of New Bullards Bar Dam”));

stated, without citing any scientific evidence, that anadromous fish in the Central
Valley require stream temperatures as low as 56°F (Plan for Action, p. 1lI-4), a
proposition that YCWA and South Yuba Water District seriously contested during
the 2000 hearing, but with which D-1644 essentially agreed (D-1644, pp. 81-82),
recommended the devotion of all “uncommitted water” in the Yuba River system (as
defined by DFG) to try to enhance the river’s anadromous fisheries (Plan for Action,
p. VII-76), which ignores the terms in YCWA’s permits that give YCWA until 2010
to complete full development of its water rights;

recommended that New Bullards Bar Reservoir’s storage will be used to restore the
Yuba River’s fisheries, an approach that D-1644 adopted (D-1644, p. 31); and
stated as an “A-1 Priority” the State Board’s adoption of in-stream flow requirements

(pp. VII-78) that are essentially the same as in the DFG Plan (Exh. DFG-26, p. xiii).

By putting her name on DFG’s Plan for Action, Ms. Low endorsed the positions advocated
by that Plan. Without any evidence to the contrary, the inference must be that Ms. Low continued
to agree with those recommendations while she was evaluating the evidence presented during the
2000 hearing. Ms. Low’s participation in the 2000 hearing as the State Board’s environmental
specialist thus constituted a serious irregularity.

Mr. Meinz’s and Ms. Low’s participation in this proceeding as the State Board’s
environmental specialists creates cause for reconsideration under section 768, subdivision (a), of the

California Code of Regulations.
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C. The State Board Violated CEQA Because There Is Substantial Evidence
that D-1644 Will Have Negative Environmental Impacts

The record before the State Board contains the following substantial evidence to support an

argument that D-1644 will have negative environmental impacts:

(1) D-1644's findings that: (a) Yuba County farmers will have to rely more on
groundwater to irrigate their crops; (b) groundwater recharge in the Yuba-South
Basin is about 15,100 to 21,200 acre-feet annually;’ and (c) that, in some years,
surface water supply deficiencies (and thus groundwater pumping) will substantially
exceed 21,200 acre-feet. (D-1644, pp. 12-13, 121-125.) The kind of environmental
impact indicated by these findings is potentially significant (see, e.g., S-R.T.-1570:16-
1572:14), even if it only occurs in one year. (See Appendix G to Title 14 of
California Code of Regulations (the “CEQA Guidelines™), Environmental Checklist
Form, Question VIILb.)

(2)  YCWA'’s evidence that indicates that high in-stream flow requirements like those in
D-1644 will cause surface water deficiencies substantially greater than those stated
in D-1644 (see Exh. S-YCWA-16), which means that groundwater pumping could
substantially exceed that stated in D-1644.

(3) YCWA’s 1992 evidence that implementation of the DFG’s recommended in-stream
flows would cause reduced air quality because implementation of those flows would
reduce YCWA'’s hydroelectric power generation and thus require greater generation
through the burning of fossil fuels. (Exh. YCWA-18, pp. 20-29.) Because D-1644
will reduce the amount of electricity that YCWA can generate during the summer in
at least dry and critical years (compare D-1644, Table A-3 (modeling of YCWA/DFG
Agreement), months of June-August 1977, 1987-1992 with D-1644, Table C-3

"Although D-1644 finds that the average water supply deficiencies that it will cause will
not exceed groundwater recharge in the Yuba-South Basin (D-1644, p. 124), D-1644 ignores: (1)
the fact that the record contains no data concerning the recharge rate in the Yuba-North Basin;
and (2) the environmental impact that groundwater pumping during a multi-year drought like
1987-1992 will cause in both the Yuba-North and Yuba-South Basins.
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™

(modeling of D-1644), months of June-August 1977, 1987-1992), it similarly will
have negative air quality impacts.

D-1644's finding that Yuba County farmers will have to pump more groundwater in
response to D-1644 (see D-1644, pp. 124-125) indicates that those farmers will have
to use more electricity to run their pumps, thus creating additional demand for
electricity. Because D-1644's impac“csi on hydroelectric power generation will be most
severe in the summers of dry and critical years (compare id., Table A-3 (modeling of
YCWA/DFG Agreement), months of June-August 1977, 1987-1992 with id., Table
C-3 (modeling of D-1644), months of June-August 1977, 1987-1992), which would
be the exact time period during which Yuba County farmers will have to pump the
most groundwater (see id., pp. 123-124, Tables 20-22 (describing “DELIVERY
DEFICIENCIES” in dry, critical and extreme critical years)), D-1644 will cause
simultaneous decreases in electrical supply and increases in electrical demand. This
compounding effect will require more fossil fuel-driven electricity generation, which
will reduce air quality.

D-1644's findings that Yuba County water districts will need to implement additional
water conservation measures (D-1644, pp. 125, 130) and that major water
conservation measures involve physical improvements such as the construction of
pipelines (id. at pp. 109-110).

the evidence that Yuba County water districts presented that in-stream flow
requirements similar to D-1644's final requirements will cause substantial negative
economic impacts to Yuba County farmers, which may result in less rice being farmed
in the County (S-R.T. 1573:2-1580:6), and thus less habitat for migrating waterflow
in an area that is critical for them (S-R.T. 1268:9-1273 :6). This sort of chain reaction
requires CEQA analysis. (See Citizens Assn. for Sensible Dev. of Bishop Area v.
County of Inyo (1985) 172 Cal.App.3d 151, 169-171; CEQA Guidelines, § 15131))
the evidence in the record that, if Yuba County farmers need to depend more

frequently on groundwater, they then will need to start paying standby charges to
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PG&E, which will make rice farming less viable (S-R.T. 1573:9-1574:1; 1716:16-
1717:14) and thus reduce waterfowl habitat.®

(8)  the evidence in the record that the 1.0 acre-foot per acre of water for rice field
flooding and waterfowl habitat that D-1644 states is sufficient (D-1644, p. 111),
would create a material risk of disease in waterfowl (S-R.T. 1674:4-1675: 10).°

©) the scientific evidence in the record that the stream temperatures toward which D-
1644 requires YCWA to attempt to operate through its consultations with the
“Temperature Advisory Committee” will: (2) retard the growth of juvenile salmonids
(S-R.T. 2612:6-2613:26); and (b) cause them to suffer through a mismatch of stream
temperatures when they reach the Feather and Sacramento Rivers and the Delta and
are subjected to significantly warmer water. (S-R.T. 2091: 15-2094:10; 2590:9-
2595:19; 2860:23-2875:24.)

(10)  the evidence in the record that high in-stream flow requirements like D-1644's final
requirements will eliminate YCWA's ability to transfer water, thus eliminating Yuba
County’s only source of funding for major flood control projects and subjecting Yuba
County to a higher risk of substantial flooding. (Exh. S-YCWA-11.) This sort of
impact is potentially significant. (See CEQA Guidelines, Appendix G, Environmental
Checklist Form, Question VIILi)"

*In addition, the record contains undisputed expert testimony by Dr. Frederic Reid that
groundwater is not as useful for waterfowl habitat as surface water. (S-R.T. 1272:9-1273:6.)
Although D-1644 relies heavily on Dr. Reid’s testimony to support other points (see, e.g., D-
1664, p. 111), D-1644 does not acknowledge his testimony concerning groundwater’s negative
impacts on waterfowl habitat. '

Even the hearing officer, John Brown, acknowledged that the record does not show that
1.0 acre-foot per acre is sufficient. (S-R.T. 1500:11-15.)

1°D-1644 ignores the Legislature’s declarations of state policy in favor of water transfers
(see Wat. Code §§ 109, 475.) In particular, D-1644 ignores the Legislature’s following direction
to the State Board in Water Code section 109: “The Legislature hereby directs . . . the State
Water Resources Control Board . . . to encourage voluntary transfers of water . . . .”
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1. The State Board Was Required to Prepare an EIR Before Adopting D-
1644

Public Resources Code section 21082.2, subdivision (&), states that: “[1]f there is substantial
evidence, in light of the whole record before the lead agency, that a project may have a significant
effect on the environment, an environmental impact report shall be prepared.” Section 15064,
subdivision (a)(1), of the CEQA Guidelines states that: “[i]f there is substantial evidence, in light of
the whole record before a lead agency, that a project may have a significant effect on the
environment, the agency shall prepare a draft EIR.” In light of the evidence discussed above that
indicates that D-1644 may have a significant effect on the environment, the State Board was required
to prepare an EIR before adopting D-1644. Because it did not do so, there is cause for
reconsideration under section 768, subdivision (d), of the State Board’s regulations.

2. The Evidence That D-1644 Will Cause Significant Negative
Environmental Impacts Defeats the CEQA Exemptions On
Which D-1644 Relies

Section 15300.2, subdivision (c), of the CEQA Guidelines states that: “[a] categorical
exemption shall not be used for an activity where there is a reasonable possibility that the activity will
have a significant effect on the environment due to unusual circumstances.” The Court of Appeal also
has held that categorical exemptions from CEQA’s environmental documentation requirements are
not available when there is a reasonable possibility that an agency decision will have a significant
impact on the environment. (County of Amador v. EI Dorado County Water Agency (1999) 76
Cal. App.4th 931, 967, Azuza Land Reclamation Co. v. Main San Gabriel Basin Watermaster (1997)
52 Cal. App.4th 1165, 1192-1199.)

Because the record indicates that there is a reasonable possibility that implementation of D-
1644 will cause negative environmental impacts, D-1644 improperly relies on the categorical
exemptions established by CEQA Guidelines sections 15301 (existing facilities), 15307 (protection
of natural resources) and 15308 (protection of environment). There is cause for reconsideration

under section 768, subdivision (d), of the State Board’s regulations.
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3. The Impacts of D-1644's Modification of the Operation of
YCWA'’s Project Are Not On-Going Project Impacts

CEQA applies to modifications in the use of facilities that predate CEQA. (See County of
Amador, supra, 76 Cal. App.4th at 968-969; County of Inyov. Yorty (1973) 32 Cal. App.3d 795, 804-
808.) Accordingly, section 15261, subdivision (a), of the CEQA Guidelines states that:

If a project being carried out by a public agency was approved prior to November 23,

1970, the project shall be exempt from CEQA unless either of the following

conditions exists: . . . (2) A public agency proposes to modify the project in such a

way that the project might have a new significant effect on the environment.

As discussed above, there is a significant amount of evidence in the record that the State
Board’s adoption of D-1644 will require YCWA to significantly modify Yuba River Project
operations in ways that “might have a new significant effect on the environment.” D-1644 thus
erroneously relies on the CEQA exemption established by CEQA Guidelines section 15261.
Accordingly, there is cause for reconsideration of D-1644 under section 768, subdivision (d), of the
State Board’s regulations.

D. There Is New Relevant Evidence Concerning the Yuba River’s Fisheries

511161‘(‘14D-1644's Hydrological Impacts That Justifies Reconsideration of D-

Tt is BVID’s understanding that YCWA has acquired substantial new information concerning
the size and status of the Yuba River’s anadromous fisheries as a result of YCWA’s Public Records
Act requests to DFG. (See Declaration of Ryan S. Bezerra (“Bezerra Declaration™) attached
herewith as Exhibit C.) YCWA has acquired DFG’s raw data from DFG’s collection of salmon and
steelhead in a rotary screw trap in the Yuba River. In addition, it is BVID’s understanding that
YCWA has conducted hydrological analyses of the impacts of D-1644. To the extent that YCWA
petitions for reconsideration of D-1644 based on the new rotary screw trap data that YCWA acquired
from DFG and/or YCWA’s hydrological analyses of the impacts of D-1644, BVID supports, joins

in and incorporates by reference the relevant portions of YCWA’s petition.
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For the reasons set forth above, Browns Valley Irrigation District respectfully requests that

the State Water Resources Control Board grant Browns Valley Irrigation District’s petition for

reconsideration of Decision 1644,

Dated: March%i, 2001

- CONCLUSION

BARTKIEWICZ, KRONICK & SHANAHAN
A Professional Corpgration

By:

@ )
Ryaf]S. B\e‘jZ(a
Attorneys£6r Browns Valley Irrigation District
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CENTRAL VATLEY ACTION PLAN

. BISTORICAL PERSPECTIVE.

Habitat of Anadromons Fish

. Ninety-five percent of the historic Central Valley ealmon habitat bas been Jost. The - -
streams bave either been’ dammed, blocking-migration, or they have been s0 severely .
degroded that they are no longer usable by salmon. The most severe damage and 1oss of
habikat began with the discovery of gold in 1245 and culminated in the 1970°s with.

+ " completion of the major water diversion and conveyanes facilifies,

Hydraulic mining cavced kedimentation of spawning prounds, water diversions
blosked migrating fish and depleted stream flows, and the sudden human population .
‘explosion during the gold rush resulted in significant development and distorbance all along.
'the Central Valley streams and sivers, Then, the need for building materinl§ created L
lopping indutry that added further to the decling in ayeilable habitat. )
The uorestricted use of hydraulic mining in the river dralnages along the eastern edge
of the Centrel Valley was cxtremely damaging to-the stability of the stream systems and - .
habiiat for anadromous fish. This belt of hydraulic mining trahsversed most of the Sierra
Nevada west side drainages to the Sacrainento and upper San Joaquin valleys, Detween:1850
and 1885, hydraulic wining washed tons of silt, sand, and gravel into the Sacrameto, ‘
+ Feather, American, San Joaguin, Meeed, and Tuoluinne rivers. The most iatensive
hydraclic mining occnrred on’ the Feather, Yuba, and Bedr yivers, The nuining debujs,
composed of clay, sand, gravel, 2nd cobbles, rapidly wasbed downstrear during bigh fows.
As early 25 1860, 2 sand bar had formed in the Sacramento River across the mouth of the .
- .. American River. By IR66, the larger steambaeats could no longer reach Sacraiento, and by -
., -1876; the channels of the Bear and Yoba rivers had beea completely filled resulting in =~ -

~ adjacent agricultural lands becoming covered by sand and gravel. The Siase Supreme Court,

in"1884, upheld a suit against the hydravhc mining interests filed on behalf of agricultural
* interests, That decidion was the beginning of the end for hydravlic mining. However, .

4

... exteniye damage had akready occurred.

Prior to the construction of lsvees for reclamation and-flood control, the Sacramento
River was eonfined, at normal flows, between it natural river banks, During periodz of .
- flood, Jarge areas of the Central Valley were inundated. Flood éontrol in Socramento Valley
.~ had its inception with Jow levees constructad on the rimlands along streambenks by fazmecs
endeavoring to protest their crops. Untl 1850, ownership of the fule, swamp, and overflow
Tands was vested in the United States govemment. With the passage of the *Arknnsas AGt®
in 1859, these lands were transfened t6 the Statd of California end made available to private

| Historical Parcpoctive -1
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ownesship in 1365. By 1868, nearly all the land had béen sold with the provision fhat the
owners reclaim the land through the fhrmation of reclamation districts. - :

—— —

. By 1894, many miles of levees had been constructed along the stream channels gnd
+ * some of the favorsbly located lands had been formed into disticts with levees of spfficicnt
height fo affard some degres of flood protection, 3y the 1930°s only 25% of the Jand of the
Sacramento Valley floor was subject to periodic invadation.. X -8 e T

In 1893, the Congress established the Californiz Debris Commission o dead with the
loss of navigzble river channels and to provide 2 plan to contro] floodiug 1 the Yallgy. ‘The
flocd control pla was adppted by the State Legislature in 1911.20 by Congress 1h 1937,
Adoption of the plan brought together & Jarge number. of reclamution districts and allowed | .
rer;lamanon of the greater part of the remaining swamps. Flood contol was accomplished . |
tsing a system of levees to protect fannlauds, by establishing areas to bypass flows of flood’
water, and by constrocting dams. on the Tivers 1o capture flow. ‘The floed pontro! jlan
propased by the Debils Commission was essentially complets in the late 19603,

. Logging was not significantly regulated in California until the tecond Ealf of tie
Twenticth Cratury. This hundred-year period of virnully nnconholled barvest of trees
* resulted in streams being choked with sedimear and debris making them inaceessibleor + ¢
useless for anadromons fish. During this same time the Cenfral Valley was being develdpid
for agriculture. ‘VWater storage and diversion projects were being built; denying ansdromias’
fish 2ceess to historic spawning areas. - ' . ' -

By 1960, salmon habitat in the Sacramento-San Joaquin river walczsheds had beey - -
substantially reduced, Shastsa Dam on the Sacramento River ncar Redding, constructed in « -
' 193844, beedme 2 barzier to all exlman in November 1942, This bamrier prohibted salimoir
from teaching their historic spawning arvas in the upper Sacramento, Fit, and McCloud: =+
*_'myers. The USFWS estimaics thaf the Sacrameato River Wstorically upported an average.’
-salmon run of 600,000 fish and, at times, as 1any as a millioh:salmon 2 year may bave - -
spawned in the river. Many.of these fish would have spawned in the pred above Shagty .- -
Dam. Friant Dam on the San Juaguin River, completed in 1949, resulted in the elimination |
of a yun of spring-run chinook walmon that renged from 2,000 « 56,000 between 194348, As
" demand for water grew, new dams were built unfil the Feafher River was the only signifigan:
ziver 1 the Central Valley that was stll relatively free-flowing: This changed in 1960-i5hen . .
California voters approved consuuction of the SWP, .. - - e e
..+ Approval of the SWF resnited in the constawction of the Oroville Dam én the Fegthsy -
River near the town of Oroville, the Harvéy O, Banks Pumping Plait in the Pelts, e - . -

Hitorical Perspective ' T ma ’ .
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California Aqueduct, end Szn Luis Reservolr, Oroville Dam and the other facilities were.
completed in 1965 which allowed the State to begin delivering water 10 the San Joaquin
Valley and to the cities in southgrn California. The Oguville Dam blocked most salmon
incloding all wild spring-run chincok salmon, changed the ldstoric flow patierns in the tiver
below the dam, and affected runs of anadromous fi sh throughout the Cenmal Valley by
reducing Delta inflow and outflow, .

‘While the SWP was being completed, the Fedexal govemnment construcied the Rcd

" Bluff Diversion Dam (RBDD) on the Sacramento River near the town ot Red Bluff, Thie

gmwy divcrsion feeds the Coming and Tehama-Colsa canals and originally had the mp;aty

" 1o divert éver 2,000 cubic foct of water per second (cfs). Since the enlargemeat of the

Tc{:a.ma-Cqusa .Canal headworks, diversion capacity at the RBDD is over 3,000 cfs.

During this same period, numerous other projects were constructed that indirectly or

. direcily affected salmon habitat. Among these were New Bullardy Bar Dam and New Scofts,

Flat Reservair in the Yuba River driinage, New Melones Dam on the Skinislaus River, New
Don Pedro Dam on the Tuolumne River, and New Fxchegquer Dam on the Merced River.
The cumbulative effect of these projects on anadromous fish papulations was enormous. Pyior.
to-construction of these projects, flows in the rivers closely resembled historic paticrns; cvcu
though the fish were blocked by the “old” dams. The new dams, however, provided cooler-

-water during parts of the year dne fo reservair stratification. Now the rivers are regulated o

the point that high flows below the dams typically occur in'late spring and summer durdng the

_muon season, and low flows-oéeur in the f2]l, winter; and early spring during the storage

5@%011_, Thisd sy pk-tﬂy inverse 1o the conditions id which the fish cvolved, The palural )

+ " chinnel of the San Io:qum‘ River abova the mouth.of the Mcreed River cannot be wsed by

‘salpion since it is nbd Ionger uéed to deliver xmgahon watcr and there are no lu;:h flows  °
during the summer.. ’ . 4

- The SWP s Harvey O: Bzmb Dcltz Pumping Plant and the Califomla Agqueduct more .
than doubled tho capacity to export-water south. Piiur to the instillation and operatiod of the

. SWP Delia pumps, Delta water tiposts were limited to the quantites the Federal” punps
“cobld deliver. With the addition of the SWP cxport, the magnitude of reverse-flows across
) .ﬁ:c Delta increased, Délla outlow decreased, and the conchritant entrainment of salmon
) mcmasod. The problems were exacerbated by the increased storage upstreani, sinée less
] waler rcachcd lIu: Dl and mcrcforc, a Iarger pertengc of Delta mﬂow was &\:ponad

Roducai mstIcam ﬂows below storage rmous aﬁ‘act mlmon habitat in teveral
ways. The most obvious impact is to migrating fish. Adult tish must be able 1o reach the

- spawning areas and juvenile fish must be able to emigrate to the ocean. Low flows do not

Bictorieal Parspective ’ -3
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flush the fine sediments from slmon spawning gm'd thus the gmrd’s sunabﬂuy for .. .
spz\mung is reduced. Low streamflows 2lso pcnmt cncmac}uncnz of ripanian vegcmmn mfn
spawning gravels which reduces available spewning arcd. Lower flows in Ihc,mmmer and
fall result in lngherwziertampemm When water temperahures exceds 56°F, dcvclcpmg
¥ eggs begm to experience mogtality, The mute of cgg moptality yreally increases when -

* temiperatures exceed 57.5°F, ' .
Historic Wetlands and Riparian Habitat o
. The lack of: authmuc records pmrcnts determining the precise d;sttﬂmhon and :
#bundance of historic wetland and iparian habjtat in Califorpin, For this reason, mbstam:al
-differences exist in. tbctstumtw of the tofal wetland aecreages in Cahfomnpnorm .. .'

;ctﬂcmcntbyEump:znsm thelBrhCenmxy A report prepared by the USFWS in 1978
:sumatzxthctotalhzsmﬂcmﬂandarmazbdwmtl lmﬂlxon zndSOmhhonaczu

. - Tho Swre originally snppoﬁad an estimated 500 DDO acres ofpermanenc frcshwaiq'
marshes. The majority of this habitat eccorred as fidal 2nd nontidal riarshes elong the
Yorders of Grizzly and Smszm bays and the Delta, Tulare and Ko Lokes, end i in basins along'
the Sacramentd and San Joaquin rivers, These vast, pcrmanmﬁy flooded, marshcs corm.st:ﬂ
primarily of cattails, several species of bulrushes, and pondwezds, ’I'hcsc marshes, F'OndS. .
and stream channels were generally bordered. by densc stands of riparian woodlands i v
"various stages of transitional devoloymcnt fmm prasses to old prowth hardwoods.

-

A Ea.ch 'mnter millions of addmcmal acres of sea.soml welland were crt:atad asrivers”
and streams throughout the Central Vallcy and clsewhere in the State, swollen’ by Tinfall ami
melting snow, overflowed and inundated adjacent prassland and wetland riparian farests,
Vast flocks of waterfow], which repartedly darkencd the sy for severl minufes a6 fhey ©
passed, eagerly sought the temporary abundance of grass seed and terrestrial nsects, 7 '

Most m:cmly, there are an estimated 292,000 aeres of smonzl or pennanent \vaﬂand
" in thc Cental Yalley. Appmnmately 70% of the existing wet!znds, which arcynmaﬁly o
.duck clubs, are privately owned. State and Pederal refuges comprise the other 30%-of :,
Cantral Va!le.y wetlaride. In addition to 292,000 acres of scasonal or pcrmancuv. wcﬂands, .
postharvest flooding of rice, com, and wheat pnmdes addxuonal habitat for’ wamrtrml and -
shorebirds. Though still impressive, Calnfomxa s great heritage 'of watcrfowl and, miémary
water birds is greatly diminjshed and remains in jeopardy a8 wetfinds conlini: t deline,
" Riparian woodlands have been diminished to o fow dsolated blocks willin ﬂm flood plain 2nd
mtmmuen! strips along the major streara courses. . .
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YUBA RIVER

The Yuba River wat:crsh:d drains 1,339 sqndxv wiiles of the- westetn slope of the
Sierre Neveda Mountain Range, and includes porticos of Sicrs, Placer, Yuba, and Ne?ada
‘counfics. The Yuba River is tributary 1o the Feathur River, wlnth in wm feedsinto the -

Sacrammto River (Fgmc Y1I-4).

MostoﬁhcwaturfmmEuglebnghtDam,memmostdmnnnmemcrandthe ;
upsteeam limit of #nadromous fish, 1s released through the Narrows 1 and 2 powerhouses far
hydioelectric power peneration. “The 0.2 miles of siver between the rlam and the two -
powczhousahasmﬂowingmmrexceptwhmmemmrnspﬂhng The 0.7 miles of
mtrdawnstmmoftheNarrows1and2powunmmmmemnnthofneerm&mduncl
. terized by steep 1ock walls, long deep pools, and short rapids. Below thiis atea the xiver cuts””
through 1.3 miles ofshccrmckgorgecaﬂaitthmows whmthenvarfcmsznnglé

large, deep. boulder-strewn pool.

% ’Ihc tiver canyon opcnsmto a2 w:dc ﬂoodplmn nt ﬂ:c
23 downstream end of the Narrows where Large

;5:{: quannbcs of hydraulic mining debris remain fmmpasf. -
22 gold mining opecations, This 18.5-mile section’1s
o z";’f'n%' typified as.open valley plain. Daguerre Point Darhy,
eaakesst| located 12.5 miles downstream from Englebright -
Dar, is the major diversion point on the lower rivér,
The open va]lzy ;plam continves 7.8 miles below Dagueare Point Dam to bcyond the -
downstream terminus of the Yuba'Goldfield. This.scction is composed primarily of .

, alternafifg pools, Tuns, and riffles with a gravel and eobble-substrate and, by virtde of the
quality end size of the substrate; contzins most of the smtablx: chmoo‘k =lmon spawhing

habjtat- fonnd in the lower Yuba R:.vcr

o ’Ibc remmmng section of the lcnva: Yuba River mds appronmam‘ly 3 5 mﬂﬁs to xﬁe
_confluence with the Teather River, This sostivn of river is bordered 'by levees and is suchct
1o backwater influence of the Peather an’. .

i Fall-nun thmook salmon are the most abundant and xmpomnt anadtomoug ﬁgh in the
Jower Yubd River, Historically, the Yuba River svpported up fo 15K of the anmaal run of -

£l chinook satmon in the Sacramento River system. Run Sizes in the Yuba River have

varied over the period of Tecord (1953-1989) ranging from 1,000 fish in 1957 to g, 000 fish

in 1952. Approximaiely 60% of those silmon spawned between Da,guen'e Point Dam and the
Highway 20 Bridge. During the 1970°s and 1980°s, increased chitook salmon and American

- - W

Sacroments Region VLT _ Yolia' River
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shaid popuhhons ware anbcxya:ad following the completion of the New Bullards Bar Darh,
howevez, Uiese increases wers pot reslized. Presently, foll-run chinook spawning runs
average 13,050 fish amma]ly, fer below the 38,000 fish enticipated, )

A smzll spring-rvn chinook population eceurred hxstonally in the Yuba chr
However, ‘the Tun virtually disappeared by 1959, ptmmnably duc 1o diversion and hydraulic
devd!opmmts on the rivet. A remnant pcpulanon of spring-run chinook salmon Persists in

" the loweg, Yuba River and is maintzined by fish produced in the river, salmon gtraying from

the Peather River, and from infrequent stocking:of batchery-reared ﬁsh by the DFG,

. The Jower Yuba Xives supports 2 scasonal shad spart fishery from late Apeil'io Iuly
The fishery is generally coufined o the area between Daguiare Point Dam #nd the wonfluence
with the Feather River, Studics Lizve shows fhat the shad fishery on the Yuba River Is
declined m:mﬁmnﬂyin mcpasttw decades. In 1968, the Tun was estimated at 30,000 1o

40,000 spawners, and in 1969 2t 40,000 adult fishi. In recent years, the shad run has only

been 2 fraction of 1968-69 Jevels. Daguerre Point Dam is belleved affect shad spawning

- mavements. The dam iz equipped with two conventdonal pool and weir fype ﬁshms. Shad

do not generzlly enter fish ladders 2nd, mcm‘mn the majon;y of the population is resticted”
to the river below the dam. A

"Since the tum of the cenmry, watee development projects a:id diversions hayz had _
signifieant adverse effects-on the river and.its anadromons fish populaticns. Modification of -
the timing of natural flows, reduction.of flows during critical periods, and alteration of *

 spring, sumimer, and fall stream temperahires bave contributed fo the décline of the salnfon,

steelhead, and Amenm shad populations. These factors affect salmon and steelhead :
migration flows, spawning, and growth, Americen shad attraction, passnge and spawnmg
actmh&s are aléo-adversely affe::ted .- 3 :

The three most szgmﬁmnt dmrsms slong the lower Yuba River are Jocated at or.
néar Dagoerre Point Dam, and weter extraction gesiezally occurs from late March ﬂuong“h
October, The Hallwood Trrigation Company, the Cordua Inmigation District, and the Ramirez.
Vater District share vne dm:rswn, Brophy and South Yuba waler districis another; and
Browis Valley Trrigaton District the thind. The wmbinad diversjons add up to 2 maximum

+ ©of 1,085 cuble feet per second (Tzble VIO

Juvenile chinook salmon are lost a.t all div:mon intake soyctures due 1o mlpmgumwt,
eowatnment; or predation. While Jossis at individual diversions may not be sxgm.ﬁcant, thc
cumulative impact from all diversions is wbstanual.
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CENTRAL VALLEY ACTION PLAN -
TABLE VII-6. Sumnmary of Diversion Rate.in Acrefeet per Month for tha qu

Water Districts Sup;pﬁed by the ana Connty Water Apency .
(YCWA), Lower Yuba River, California, from DF13 Lower Yn'ba

" Fisheries Management Plan, 1991.
- 0
ApA o0
i 'M,, . '14,400 10,600 ] 2,120 =m“ 2345 [, .16 "..‘350 ) ?.wo' )
- § o _1sm | 1040 2,050 2,743 228 187 . esm 624,
4 5y mew | am | zeolt ywol| ams| 250  esis] - asead-
W ropoe . | "t | wpon)| - 2s0f.c-rys|. ams| a6 A
g ETS EO0 | 550 3180 1500 ] 224 3350 | "o f
; o |7 asw | Esw sw| - | 23 ol s &l
Tosad oo | e | 1z00 pso | | sgo | | mim
s | 213 = :3 I 150 '
- '(WR) Basic water Yight of rispictive wa&:rdzsm:r_ ) L .

+ @) Purchace wtas Gongh costract Vi YCWA: .

Durm. plannlnv for the dcve}opment of the Yuba RlvcrE.asm m the Iata 1950’; znd .
early 19608, projections were made of tie expected benefits o the' ana River ﬁshety.nf .
‘construction of New Bullards Bar Dam and Reservolr, The DEG ym_;ected that mcrezsed
‘steamflow and better water temperature control ‘would result in improving the averape fall-
un.chinoak galmon Tun to over 38,000 fish. The maximum run was expected to exceed,
-80,000 fish. However, since mpcundment of New Buﬂa:dx BarRe&ervoxx in 1969, the i

average fall chincok salmon run J:m not xmp:wed . . :

—

'I‘he DFG estimated thal pnor to 1970, apprmumalely 200 :wclhaad trout, ;pawncd in
‘the Tiver aonually, Bnd there was 2 potcnbzl for -about 2,000.spawners after completion of .
"New Bullards Bar Rescrvole, While no definitive population estimates exist, limited
mformahon suggcsts that Jower Yu'oa'chz stecthead trout Popnhtzons may have jncreased.
. At prcmt, sufficient quantity of unmmnuttcd water Temains in thc Yuba River -
symm (cw Bullards Bar RcSBrYOIf) 1o restore ﬁ;c 1iver’s anadromons fishery, Unless

Sizz:amen!nkzion ’ BN T .\7-11.76. ) o ' B ’;’u!ggm\gtr

PR 1




CENTRAL VALLEY ACTION PLAN

D T TS

P
—

“ acfion is tken immediately to obtain:increased flows and adeguate temperatures for fish, the
' ity to increase enadromons fish populations will be Jost. Obtaining the needed
‘treamflow, temperature, and screening for thelower Yuba River will affect storage in
. Bullaids Bar Resecyoir and will require ‘changing cperations at the existing diversions.-,”
. . Priority Ranking and €ost of hplmientaﬁon

Recommendations to improve anadromens fish ‘habitat in the ¥nba Rivers
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